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a Supreme Court of the District of Columbia 

The United States or America, Ex Red. Fort Dodge. 
Des Moines & Southern Railroad Company, petitioner 


At Law 
Ko. 70994 

Interstate Commerce Commission, respondent J | 

I 

j 

United States of America, | * 

District of CdluTnhia^ ss: | 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washin^on, in said District, at ^he times 
hereinafter mention^, the following papers were filed andj proceeds 
ings had, in the above-entitled cause, to wit: j . 

1 Petition for mandamus j 

Filed December 18, 1925 | 

'I 

In the Supreme Court of the District of Columbia. Thte United 
States of America ex rel. Fort Dodge, Des Moines and [Southern 
l^ilroad Company, petitioner, vs. fiterstate Commerce | Commis¬ 
sion, respondent. At law. No. 70994 I 

To the honorable judges of the Supreme Court of the I^istrict of 
Columbia: 

The petition of the relator respectfully shows: 

I. That the relator is advised that this honorable court hai ori^nal 
jurisdiction in mandamus for and in respect of the matters and things 
m thi^etition hereinafter set forth. 

II. Ijiat the relator. Fort Dodge, Des Moines and Southern Re¬ 
read Company, is a corporation duly organized under the laJws of the 
State of Maine, having its principal office in the city of Boone, 
Iowa; that it owns and operates, as a common carrier in intrastate,' 
interstate, and foreign commerce, a railroad and system lof trans^' 
portation from Fort Dodge, Iowa, to Des Moine^ Iowa; f^m Fort 
Dodge, Iowa, to G^sum, Iowa; from Hope, Iowa, to [Rockwell 
City, Iowa; from Nues, Iowa, to North Ogden, Iowa; ind from 
KeUey, Iowa, to Ames, Iowa, a total length of tfac^ of approximately 
131.02 miles, and did so own and operate said system bf trans¬ 
portation at the date of the President’s prodamatibn of De- 

2 cember 26, 1917, at the beginning of Federal contrbb of rail¬ 
roads, hereinafter referred to. I 

HI. That thereafter on, to-wit, December 1,1918, there was'addeid 
to and placed in o^ration on the railroad of the ^ator aidditipn^ 
main track extenmn^ from Gypsum to Web^r City,' Ibwa^ and 
from Evanston Junction to Letogh, Iowa, the^ added ^lin^ having 
a mileage of 21 miles; that during the test period the relator pur-- 
chased numerous units of equipment, the benefits of which were not 
fu lly reflected in the earnings of the relator for said period.' * 

IV. (a) That the respondent, the Interstate' Commerce Commis¬ 
sion, is a body organized under and by virtue of an act of jCongrpsk 
entitled “ The interstate commerce act,” approved February' 4, IS^,^ 
and acts amendatory thereof and supplementary thereto, havmg its - 
office in the city of Washington, in the District of Columbia; 
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(b) That said respondent is charged with the administration of 
the laws of the United States relating to common carriers engaged 
in interstate cbmmerce, and is especially charged by law witn the 
^rformance of certain ministerial duties, among them being the 
duty of anointing a board of referees arising under section 209 of 
an act of Congress known as the transportation act, 1920, ^proved 
February 28, 1920, as si>ecifically set out in Paragr^h IA of this 
petition, and the duty arising under section 3 of the Federal control 
act, approved' March 21, 1918, as specifically set out in Paragraph 
XXI of this petition. 

3 .V- That the railroad of the relator was taken under Federal 
control by the President of the United States, pursuant to the 

Army appropriation act of Congress, approved August 29,1916, and 
that its railroad was operated during the period from January 1, 
1918, to February 29, 1920, hereinafter referred to as the Federal 
control period, by the President, acting through the Director Gen¬ 
eral of Railroads, in accordance with the provisions of said Army 
appropriation act, approved August 29, 1916, the proclamation of 
the President dated December 26, 1917, and the Federal control act, 
approved March 21, 1918. 

VI. That by section 1 of an act of Congress known as the Federal 
control act, approved March 21, 1918, the President was authorized 
to agree with any carrier under Federal control for just compensa¬ 
tion for the use of its property during Federal control, and in such 
agreement, among other things, to make adequate and appropriate 
provisions for the maintenance, repair, renewals, atnd depreciation of 
the property, and for such accounting and adjustment of accounts 
and paymente, both during and at the end of Federal control, as 
might be requisite in order that the property of each carrier might 
be returned to it in substantially as good repair and in substantially as 
complete equipment as it was in at the beginning of Federal control. 
By paragraph (6) of section 1 of said Feder^ control act it was 
provided that if the President should find that the condition of any 
carrier was, during all or a substantial portion of the period of three 
years ended June 30, 1917, because of nonoperation, receivership, or 

where recent expenditures for additions or improvements or 

4 ^uipment were not fully reflected in the operating railway 
income of said three years, or a substantial portion thereof, or 

because of any undevelopea or abnormal conditions, so exceptional 
as to make the basis of earnings in the said section before provided 
plainly inequitable as a fair measure of just compensation, then the 
President might make with the carrier such agreement for such 
amount as just compensation as under the circumstances of the 
particular case he should find just. 

VII. That the President, acting through his chosen agent, the 
Director General of Railroads, did not enter into any ccmtract with 
the relator for just compensation during the period of Federal c<hi- 
trol, although, acting through his chosen agent, the Director 

eral of Railroads, he did continue to operate the prc^rty of the re¬ 
lator throughout the period of Federal control, ending on February 
29, 1920, and, acting under section 202 of tl^ transpoi^tion act, 
19^, aforesaid, the President did adjust, settle, and hquidate after 
the tormination of Federal control aim wind up all matters, includ- 
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ing compensation, and all accounts and disputes arising ^t of or 
incident to’ Federal control, by a lump-sum settlement of all such 
claims, aggregating $300,000, as is evidenced by ‘‘ Comparison of 
claim of Fort Dodge, Des Moines & Southern Kailroad |Company 
with central administration books adjusted to July 31, 1^20,” and 
by ‘‘ Memorandum for the file,” signed by L. J. Tracey, cdmptroller 
of the United States Railroad Administration, accompanying the 
said comparative figures, hereto annexed as Exhibits 1 ^nd 2, re¬ 
spectively. I 

5 VIII. That the settlement made with the President, act¬ 
ing through the Director General of Railroads, as iia the last 

preceding paragraph recited, was made by mutual agreement between 
the Director General of Railroads and the relator covering mutual 
rights and obligations for the period of Federal control, fmd with-' 
out any judicial determination or specific agreement, ehjher as to'* 
the amount of just compensation or of the mutual rights land obli¬ 
gations of the parties respecting maintenance and other! questions 
arising under tne standard form of contract, as more particularly 
defined in the Federal control act and the transportation Act, 1920., 
Copy of said standard form of contract is hereto annexeq, marked 
“ Exhibit 3.” 

IX. That by section 209 of the act of Congress kno^n as the 
transportation act, 1920, approved February 28, 1920, it i^ provided 
that: 

^ Sec. 209. (a) When used in this section— 

“The term ‘carrier’ means (1) a carrier by railroad or partly 
by railroad and partly by water, whose railroad or system of trans¬ 
portation is imder Federal control at the time Federal control tenm- 
nates, or which has heretofore engaged as a common carrier in gen¬ 
eral transportation and competed for traffic, or connected with a 
railroad at any time under Federal control; and (2) a sloping-car 
company whose system of tran^ortation is under Federal control 
at the time Federal control terminates; but does not include a street 
or interurban electric railway not under Federal control at the 
time Federal control terminates, which has as its princijjal source 
of operating revenue urban, suburban, or interurban passenger 
traffic or sale of power, heat, and light, or both; i • 

“The term ‘guaranty period’ means the six months beginning 
March 1, 1920. P 

“The term ‘test period’ means the three years ending June 30, 
1917; and 

“The term ‘railway operating income’ and other references to 
accounts of carriers by railroad shall, in the case of a sloping-car 
company, be construed as indicating the appropriate corrOpondhog. 
accounts in the accounting system prescribed' by the c^umssion. 
“(b) This section shall not be applicable to any carrier 

6 which does not on or before March 15, 1920, file i with the 

commission a written statement that it accepts all ihe provi¬ 
sions of this section. ! " • 


“fc) The United States hereby guarantees— ■■ ■• \ 

“(1) With respect to any carrier with which a contract (exclusive 


of so-called cooperative contracts or waivers) has been ms^e fixing 
the amount of just compensation under the Federal control act, that 
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the railway operating income of such carrier for the guaranty period 
as a whole shall not be less than one-half the amount named in such 
contract as annual compensation, or, where the contract fixed • a 
lump sum as compensation for the whole period of Federal opera¬ 
tion, that the railway operating income of such carrier for the 
guaranty period as a whole shall not be less than an amount which 
shall bear the same proportion to the lump sum so fixed as six 
months bears to the number of months during which such carrier 
was under Federal operation, including in boSi cases the increases 
in such compensation-provided for in section 4 of the Federal con¬ 
trol act; 

“(2) With'respect to any carrier entitled to just compensation 
under the Federal control act, with which such a contract has not 
been made, that the railway operating income of such carrier for 
** the guaranty period as a whole shall not be less than one-half of the 
annual amount estimated by the President as just compensation for 
such carrier under the Federal control act, including the increases 
in such compensation provided for in section 4 of the Federal con¬ 
trol act. If any such carrier does not accept the President’s esti¬ 
mate respecting its just compensation, and if in proceedings under 
section 3 of the Federal control act it is determined that a larger or 
smaller annual amount is due as just compensation, the guaranty 
under this paragraph shall be increased or decreased accordingly ; 

‘‘(3) With' respect to any carrier, whether or not entitled to just 
compensation under the Federal control act, with which such a con¬ 
tract has not been made, and for which no e^imate of just compensa¬ 
tion is made by the President, and which for the test period as a 
whole sustained a deficit in railway operating income, the guaranty 
shall be a sum equal to (a) the amount by which any deficit in its 
railway operating income for the guaranty period as a whole ex¬ 
ceeds one-half of its average annual deficit in railway operating 
income for the test period, plus (b) an amount equal to one-half the 
annual sum fixed by the President under section 4 of the Federal 
control act; . 

“(4) With respect to any carrier not entitled to just compen¬ 
sation under the Federal control act, which for the te^ period as a 
whole had an average annual railway operating income, that the 
railway operating income of such carrier for the guaranty period 
as a whole shall not be less than one-half the average annual 
T railway operating income of such carrier during the test 
period- 

‘‘(d) If for the guaranty period as a whole the railway operating 
income of any carrier entitled to a guaranty under paragraph (1), 
(2), or (4) of subdivision (c) is in excess of the minimum railway 
operating income guaranteed in such paragraph, such carrier shall 
forthwith pay the amount of such excess into the Treasury of the 
United States. If for the guaranty period as a whole the railway 
operating income of any carrier entitled to a guaranty under para¬ 
graph (3) of subdivision (c) is in excess of one-half of the annual 
sum fixed by the President with respect to such carrier imder sec¬ 
tion 4 of the Federal control act, such carrier shall forthwith pay 
the amoimt of such excess into the Treasury of the United States. 
The amounts so paid into the Treasury of the United States shall be 



INTEESTATE COMMEBCE COMMISSIOlSr VS. UIfnXED SIACEBS 5 

added to the funds made available under section 202 for th^ purpos^ 
indicated in such section. Notwithstanding the provisioijis ox this 
subdivision, any carrier may retain out of any such ejscess any 
amount necessary to enable it to pay its fixed charges acci^uing dur~ 
ing the guaranty period. 

‘‘(e) For the purposes of this section railw-ay operatirjg income^ 
or any deficit therein, for the test period shall be compu^ in the 
manner provided for in section 1 of the Federal control act. 

“(f) In computing railway operating income, or any deficit 
therein, for the guaranty period for the purposes of this sec^tion— 
“(1) Debits and credits arising from the accounts, caUed in the 
monthly reports to the commission equipment rents and joipt facility 
rents, shall be included, but debits and credits arising from the opera¬ 
tion of such street electric passenger railways, including railways 
commonly called interurbans, as are not under Federal comrol at the 
time of termination thereof, shall be excluded; 

“ (2) Proper adjustments shall be made (a) in case any lines 
which were, during any portion of the period of Federal control, a 
part of the railroad or system of transportation of the carrier, and 
whose railway operating income was included in such income of the 
carrier for the test period, do not continue to be a part of such rail¬ 
road or system of transportation during the entire guaranty period, 
and (b) in case of any lines acquired by, leased to, or consolidated 
with, the railroad or system of transportation of the carrier at any 
time since the end of the test period and prior to the expiration of 
the guaranty period, for which separate operating retuifns to the 
commission are not made in respect to the entire portion of j the guar¬ 
anty period; j 

“ (3) There shall not be included in operating expenses, for main¬ 
tenance of way and structures, or for maintenance of ^uipment, 
more than an amount fixed by the commission. In fixing such 
8 amount the commission shall so far as practicable apply the 
rule set forth in the proviso in paragraph (a) of section 5 of 
the ‘standard contract’ between the United States and the carriers 
(whether or not such contract has been entered into with me carrier 
whose railway operating income is being computed; * 

•*(4) There shall not be included any taxes paid under Title I or II 
of the revenue act of 1917, or such portion of the taxes paid imder 
Title II or III of the revenue act of 1918 as by the terms o[f such act 
are to be treated as levied by an act in amendment of Ti^le I or II 
of the revenue act of 1917; and j 

“(5) The commission shall require the elimination ai^d restate¬ 
ment of the operating expenses and revenues (other than I for main¬ 
tenance of way and structures, or maintenance of equip^ient) for 
the guaranty period, to the extent necessary to correct apd exclude 
any disproportionate or unreasonable charge to such expenses or 
revenues for such period, or any charge to such expenses of revenues 
for such period which under a proper system of accounting is attrib¬ 
utable to another period. i 

“(g) The commission shall, as soon as practicable after the expira¬ 
tion of the guaranty period, ascertain and certify to the | Secretary 
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of the Treasury the several amounts necessary to make good the 
foregoing guaranty to each carrier. The Secretary of the Treasury 
is hereby authorized and directed thereupon to draw warrants in 
favor of each such carrier upon the Treasury of the United States, 
for the amount shown in sudi certificate as necessary to make good 
such guaranty. An amount sufficient to pay such warrants is hereby 
appropriated out of any money in the Treasury not otherwise 
appropriated- 

“(h) Upon application of any carrier to the commission, asking 
that during the guaranty period there may be advanced to it from 
time to time such sums, not in excess of the estimated amount nec¬ 


essary to make good the guaranty, as are necessary to enable it to 
meet its fixed charges and operating expenses, the commission may 
certify to the Secretary of tne Treasury the amount of, and times 
at which, such advances, if any, shall be made. The Secretary of 
the Treasury, on receipt of such certificate, is authorized and directed 
to make the advances in the amounts and at the times specified in 
the certificate, upon the execution by the carrier of a contract, se¬ 
cured in such manner as the Secretary may determine, that upon 
fiinai determination of the amount of the guaranty provided for 
by this section such carrier will repay to the United States any 
amounts which it has received from such advances in excess of the 


guaranty, with interest at the rate of 6 per centum per annum from 
the time such excess was paid. There is hereby appropriated, out 
of any money in the Treasury not otherwise appropriated, a sum 
sufficient to enable the Secretary of the Treasury to make the 
advances referred to in this subdivision. 


9 “(i) If the American Railway Express Company shall, 

on or before March 15,1920, file with the commission a written 
statement that it accepts all the provisions of this subdivision, the 
contract of June 26, 1918, between such company and the Director 
General of Railroads, as amended and continued by agreement dated 
November 21, 1918, shall remain in full force ana effect during the 
guaranty period in so far as the same constitutes a guaranty on the 
part of the United States to such company against a deficit in opera¬ 
ting income. 

“In computing operating income, and any deficit therein, for the 
guaranty period for the purposes of this subdivision,, the commis¬ 
sion sh^ require the elimination and restatement of the operating 
expenses and revenues for the guaranty period, to the extent neces¬ 
sary to correct and exclude any disproportionate or unreasonable 
charge to such expenses or revenues for such period, or any charge to 
such expenses or revenues for such period which under a proper sys¬ 
tem of accoimting is attributable to another period, and to exclude 
from operating expenses so much of the charge for payment for 
express privileges to carriers on whose lines the express traffic is 
carried as is in excess of 50.25 per centum of gross express revenue. 

“ For the guaranty period the American Railway Express Com¬ 
pany shall pay to every carrier which accepts the provisions of this 
section, as provided in subdivision (b) hereof, .50.25 per centum of 
the ^oss revenue earned on the transportation of all its express 
traffic on the carrier’s lines, and every such carrier shall accept from 
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the American Railway Express Company such percentage of the 
gross revenue as its compensation. In arriving at the ^jross revenue 
on through or joint express traffic, the method of divi4ing the reve¬ 
nue between the carriers shall be that agreed upon between the car¬ 
riers and such express company and approved by the (Sommission. 

“ If for the guaranty period as a whole the American Railway; 
Express Company does not have a deficit in operating income, it 
shall forthwith pay the amount of its operatii^ incbme for such 
period into the Treasury of the United States. The amount so paid 
shall be added to the funds made available imder section 202 for 
the purposes indicated in such section. j ' 

“ The commission shall, as soon as practicable after t^ expiration, 
of the guaranty period, certify to the Secretary of the Treasury the 
amount necessary to maJke good the foregoing guaranty io the Ameri¬ 
can Railway Express Company. The Secretary of th^ Treasury is 
hereby authorized and directed thereupon to draw warrants in favor 
of such company upon the Treasury of the United States for the 
amount shown in such certificate as necessary to make good such, 
guaranty. An amount sufficient to pay such warrants ^s hereby ap¬ 
propriated out of any money in the Treasury not otherwise appro^ 
priated. 1. • 

10 “ Upon application of the American !EUiilway Express Com¬ 

pany to the commission, asking that during tpe guaranty 
period there may be advanced to it from time to time spch sums, not 
in excess of the estimated amount necessary to mal^e good the 
guaranty, as are necessary to enable it to meet its operating ex¬ 
penses, the commission may certify to the Secretary of the Treasury 
the amount of, and times at which, such advances, if ^uy, shall be 
made. The Sriiretary of the Treasury, on receipt of sucfi certificate, 
is authorized and directed to make the advances in ^he amounts 
and at the times specified in the certificate, upon the Execution by 
such company of a contract, secured in such manner as the Secretary 
may determine, that upon final determination of the amount of the 
guaranty provided for by this subdivision such companV will repav 
to the Umted States any amounts which it has receive^ from such 
advances in excess of the guaranty, with interest at the rate of 
per centum per annum from the time such excess was j^aid. There 
is hereby appropriated out of any money in the Treasury not other¬ 
wise appropriated a sum sufficient to enable the SecrcjUij of the 
Treasury to make the advances referred to in this subdivision.” 

X. That by section 3 of the Federal control act it is provided: 

“ Sec. 3. That aU claims for just compensation not ajdjusted (as 
provided in section one) shall, on the application of the President 
or of any carrier, be submitted to boards, each consistmg of three' 
referees to be appointed by the Interstate Commerce (pommission,. 
members of which and the official force thereof being eligible for' 
service on such boards without additional compensation. Such., 
boards of referees are hereby authorized to summon witnesses, re¬ 
quire the production of record^ books, correspondence, ‘documents,, 
memoranda, and other papers, "view properties, admihistei^ oaths,'an^ 
may hold hearings in Washington and elsewhere, as tjheir dutiesr'. 
and the convenience of the.parties may require.. In case of dis- 
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obedience to a sub^na the board may invoke the aid of any district 
court of the United States in requiring the attendance and testimony 
of witnesses and the production of documentary evidence, and sucn 
court within the jurisdiction of which such inquiry is carried on 
may, in case of contumacy or refusal to obey a subpoena issued to 
any person, corporation, partnership, or association, issue an order 
requiring appearance before the board, or the production of docu¬ 
mentary evidence if so ordered, or the giving of evidence touching 
the matter in question; and any failure to obey such order of the 
court may be punished by such court as a contempt thereof. Such 
cases may be heard separately or together or by classes, by such 
11 boards as the Interstate Commerce Commission in the first 
instance, or any board of reference to which any such cases 
shall be referred may determine. Said boards shall give full hear¬ 
ings to such can*iers and to the United States; shall consider all the 
facts and circumstances, and shall report as soon as practicable in 
each case to the President the just compensation, calculated on an 
annual basis and otherwise in such form as to be convenient and 
available for the making of such agreement as is authorized in 
section one. The President is authorized to enter into an agree¬ 
ment with such carrier for just compensation upon a basis not in 
excess of that reported by such board, and may include therein pro¬ 
visions similar to those authorized under section one. Failing such 
agreement, either the United States or such carrier may file a 
petition in the Court of Claims for the purpose of determining the 
amount of such just compensation, and in the proceedings in said 
court the report of said referees shall be prima facie evidence of 
the amount of just compensation and of the facts therein stated. 
Proceedings in the Court of Claims under this section shall be given 
precedence and expedited in every practicable way.” 

XI. That prior to March 15, 1920, the relator filed with the Inter¬ 
state Commerce Commission a written statement that it accepted all 
the provisions of said section 209 of the transportation act, 1920, 
and therebv entered into a statutorv contract with the United States 
to abide by the guaranty of the United States therein contained. 

XII. That the annual amount estimated by the President as 
just compensation for the relator under the Federal control act, as 
the same is defined in paragraph (2) of section 209 of the transporta¬ 
tion act, 1920, was $667,830^0, which said amount was the figure 
used by the Director General of Kailroads in the settlement for the 
Federal control period, as in Paragraph VII hereof set out. 

XIII. That the President’s estimate of just compensation did not 
include any allowance to the relator for the increase in mile- 

12 age that was taken under Federal control over that that the 
relator operated during the three years from July 1, 1914, to 
June 30, 1917, nor did said estimate include any allowance for the 
large investment of the relator in new equipment that was not fully 
reflected in the earnings for said three years of the test period. 

XIV. That the relator did not accept the said estimate of the 
President as just compensation for the railroad jproperty and equip¬ 
ment taken over by the Grovemment for operating during Federal 
control, but nevertheless presented its claim under section 209 of 
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the transportation act, 1920, to the Interstate Comme^ Commis¬ 
sion for voluntary settlement, using in its set-up of claim said esti¬ 
mate of just compensation made by the Director Genentl of Bail- 
roads and its own interpretation of the upkeep provision^ contained 
in section 5 of the standard form of contract, and claimed that the 
total amoimt due the relator under the guaranty of the United 
States contained in section 209 of the transportation j act, 1920, 
aggregated $416,462.53, less amount previously certified the Inter¬ 
state Commerce Commission as advances amounting to $137,500; 
total amount due relator, $278,962.53. 

XV. That the Interstate Commerce Commission, actii^ through 
division 4 thereof, after hearing and negotiation, entered] its report 
and certificate that, under said section 209 of the Federal control 
act, there was due back from the relator to the United States the 
sum of $69,065.55. Copv of the commission’s report and order is 
hereto attached, marked ‘‘ Exhibit 4.” 

XVI. That petition was filed with the Interstate Commerce 

13 Commission asking for reconsideration of its claim by the 
whole commission, which said petition was denied lender order 

of the commission dated June 1, 1925. ' I 

XVII. That on, to wit, April 14, 1925, the relator petitioned the 
Director General of Railroads to reconsider and restate the estimate 
of just compensation for the guaranty period of the relator, refusing 
to accept the President’s estimate respecting its just compensation for 
the guaranty period covered by said section, alleging, ai^iong other 
things, that the interpretation placed by the Interstate Commerce 
Commission upon the maintenance and upkeep provisions of the 
standard form of contract differed from the interpretation placed 
thereon by the Director General of Railroads in the lump-sum settle¬ 
ment agreed upon, and that the President therefore shomd restate 
his estimate of just compensation to be used in connection with the 
amount allowed by the Interstate Commerce Commissi^ for the 
maintenance of the property during the guaranty periM, and to 
include allowance for tne property investment, as specifically set 
out in Paragraph XIII hereof. That the President, actij^ through 
the Director General of Railroads, retosed to restate his s^id estimate 
of just compensation, as indicated by letter from the Di]|*ector Gen¬ 
eral dated Jime 10,1925, hereto attached, marked “ Exhibit 5.” 

XVIII. That thereupon on, to wit, July 14, 1925, the ijelator filed 
with the Interstate Commerce Commission its petition asking for 
the appointment of a board of referees to determine the ji^st compen¬ 
sation due to the relator in order to make good the guaranty ox the 
United States in accordance with the procedure iiJ such cases 

14 made and provided by Ckmgress in paragraph (2) of section 
209 of the transportation act, 1920, and in sectipn 3 of the 

Federal control act. Cfopy of said petition for the appointment of 
a board of referees is hereto annexed, marked “ Exhibit 

XIX. That said petition for appointment of a board ^f referees, 
in accordance with said provision of law hereinbefore recited, has 
been denied by the Interstate Commerce Commissioi^ as shown in 
its order dated October 5,1925, hereto attached, marked “ Exhibit 7.” 
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XX. That by reason of the acts of the Interstate Commerce Com¬ 
mission hereinbefore recited your petitioner has been and is being 
deprived of its right of judicial review of the just compensation, in¬ 
cluding maintenance, due to it under the guaranty of the United 
States contained in said section 209 of the transportation act, 1920. 

XXI. That section 509 of the transportation act, 1920, placed no 
duty or authority upon the Interstate Commerce Commission to 
review, pass upon, or change the President’s estimate of just com¬ 
pensation except only the purely ministerial duty of appointing a 
board of referees before whom may be laid for judicial review the 
whole question of “ just compensation,” including the elements as 
well of annual rent as of maintenance. 

XXII. That the relator is thus without remedy to proceed with 
respect to the matters and things alleged herein, save only and except 
by application to this honorable court for mandamus to compel the 
respondent to perform the duty and obligation of appointing said 
board of refeirees, imposed upon said respondent by said section 209 

of said transportation act. 

15 Wherefore, the relator respectfully prays this honorable 
court: 

1. That a rule may be laid requiring the respondent, the Interstate 
Commerce Commission, to appear and answer this petition within 
such time as the court may deem proper, and to show cause, by a 
time limited in said rule, why a writ of mandamus should not issue. 

2. That a writ of mandamus may issue directed to said respondent, 
the Interstate Commerce Commission, requiring it to perform the 
duty imposed upon it by section 209 of the transportation act, 1920, 
and specifically to appoint a board of referees to determine the just 
compensation due to the respondent for the period from March 1, 
1920, to September 30, 1920, during which the said guaranty of the 
United States under said section 209 was operative. 

And as in duty bound, your relator will ever pray. 

Fort Dodge, Des Moines and 
, Southern Railroad Company, 

By C. H. Crooks, President. 

Carmalt Sc Koplin, 

James W. Carmalt, 

Attorneys for Relator. 

Carmalt & Koplin, 

211 Southern Building.^ Attorneys for Relator. 

C. H. Crooks, being duly sworn, deposes and says that he is presi¬ 
dent of the Fort Dodge, Des Moines and Southern Railroad Com¬ 
pany, petitioner herein, and as such signed the foregoing petition; 
that the matters and things therein stated he verilv believes to be 
true. 

C. H. Crooks. 

Sworn to and subscribed before me this 28th day of November, 
1925. 

[notarial seal.] C. F. Hutchinson, 

Notary Public. 
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Exhibit No. 1 

Filed December 18, 1925 | 

I 

Comparison of claim of Fort Dodge, Des Monies d Southern Railroadl Company 
with central administration hooks adjusted to July SI, 1920 \ 


Corporate Administra- 

daim as of tlon books as 

March 31, of July 31, 

1920 1920 


Due to corporation 


Compensation.. 

Less advances, loans, etc. 


Rental interest on completed A & B.... 

Interest other than rental interest. 

Cash—December 31,1917. 

Agent's & oondtr’s bal. Dec. 31,1917_ 

Assets, December 31,1917, collected_ 

Equipment retired—including fire losses 


Due from corporation 


Corporate transactions_ 

Liabilities, December 31,1917, paid.. 

Material & supplies.. 

Revenue prior to January 1,1918.... 
Expenses prior to January 1,1918.... 
Federal agent’s and oondtr’s balance 
Additions and betterments.. 


Balance due to corporation. 

Balance due from corporation.. 

Other items due to corporation 


Road property retired A not replaced 
Accru^ depreciation—road.. 


Accrued depreciation—road.. 

Accrued depreciation—equipment.. 

Accrued taxes during Federal control—not paid 
Personal injury liabuity.. 


Balance due to corporation.. 

0 

Maintenance 

Under maintenance—way and structures 

Under maintenance—eqiiipment.. 

Over maintenance—equipment- 

Total—under maintenance. 

Total—over maintenance.. 


Net balance due to corporation... 
Net balance due from corporation. 


$1,497,967.90 

988,700,00 


509,267.90 
975.48 
19,124.62 
139,494n0 
28,165.43 
198,158.78 
42,448.13 


$1,445,14a 78 
988,700.00 


456,440.78 

4,472.22 

15,713.40 

139,494.10 

48,138.45 

224,711.55 

30,285.02 


937,634.44 919,255.52 18,378l 


306,752.13 
262,929.44 
31,796.38 
528.29 
62,341.10 
13,383.60 
88,479.67 


756,209.61 


181,424.83 


343,654.84 

274,84L07 

1.865.40 

2.480.40 
69,965.18 

3,360.96 

89,645.14 


785,812l99 


133,442.53 


29,069.50 

96,777.72 

836.23 

96,778.00 

165,913.80 

33,551.84 

4,965.00 


330,277.86 

237,369.23 


26,158. 

33,55L 

4,965. 


511,702.69 370,811.76 140, 


85,941.78 

242,100.00 


328,04L78 


839,744.47 


50,692.00 


492,754.00 492,754.00 (22) 


770,166.78 


911,057.71 


442,126.00 


71,313.24 


Exhibit No. 2 
Filed December 18,1925 


Fijle 400. 

Memorandum for the file: 

The statement of account with the Fort Dodge, Des Moines and 
Southern Bailroad Company showed a balance .mie from t}ie corpo¬ 
ration of $71,313.24. In; the final settlement adjustment | the staff 
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offered the company the sum of $300,000.00 in final settlement which 
was accepted. 

The allowance of $371,313.24 was all made in connection with 
maintenance of equipment, the original studies showing excess 
expenditures of $492,754.00 which in the final adjustment were re¬ 
duced to $124,440.76. 

Mr. J. W. Newell, former comptroller, on December 2, 1920, made 
an office memorandum in regard to this settlement reading as 
follows: 

“ In analyzing the comptroller’s analysis of maintenance of equip¬ 
ment on the Fort Dodge, Des Moines and Southern, it developed 
that the over expenditure of $492,754.00 shown on this study was 
chiefly due to the over expenditure of $411,502.00 for freight train 
cars, excluding retirements. This over expenditure was due to 
abnormally low charges to freight train car repairs during the test 
period, rather than to heavy charges during Federal control. The 
average charge to account 314, per car for the twenty-six months 
of the test period was $71.83, as compared with $255.03 per car 
for the twenty-six months of Federal control. The low charges dur¬ 
ing the test period resulted from abnormally high MCB bill credits 
on account of repairs to foreign cars on the Fort Dodge, Des Moines 
and Southern, which were made at great profit during that period. 

“ In considering the actual maintenance of freight cars during both 
periods, therefore, it appeared that the large over expenditure 
developed by the comptroller’s analysis did not reflect actual condi¬ 
tions and for the purpose of an equitable settlement the amount 
claimed by the director general for over maintenance of freight car 
equipment, excluding retirements, was reduced to $40,189.00, the 
total over expenditure on equipment being thereby reduced to 
$121,441.00.” 

(Signed) L. J. Tracy, Comptroller. 

LJT:FIF 


Exhibit No. 3 
Filed December 18, 1925 

Contract Custodian’s No. 1062. 
Standard form of contract 

Agreement between the Director General of Railroads and the 

-,-, 1919 
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j 

I 

PREAMBLE AND RECITALS 

This agreement made this- day of-^ 1919, Ltween 

-, Director General of Kailroads, hereinafter called tl^e direc¬ 
tor general, acting on behalf of the United States and the Pi*esident 
under the power conferred by the proclamation of the President 

hereinafter referred to, and the-, a corporation duly oi^ganized 

under the laws of the State of Maryland, hereinafter called the 
company: | 

Witnesseth that— ' 

0 Whereas by a proclamation dated December 26, 1917, the 
President, acting under the powers conferred on him by ^he Con¬ 
stitution and laws of the United States, by the joint resolution of 
the Senate and House of Representatives bearing date April 6 and 
December 7, 1917, respectively, and particularly under th^ powers 
conferred by section 1 of the act of Congress approved August 29, 
1916, entitle “An act making appropriations for the support of the 
Army for the fiscal year ending June 30, 1917, and for other pur¬ 
poses,” took possession and assumed control at 12 o’clock |noon on 
December 28, 1917, of certain railroads and systems of transporta¬ 
tion, including the railroad and transportation system of |;he com¬ 
pany and the appurtenances thereof, and directed that the possession 
control, operation, and utilization of the transportation sy^ems thus 
taken should be exercised by and through William G. McAdoo^ 
appointed Director General of Railroads; and I 

(b) Whereas the Congress of the United States, by ar| act ap¬ 

proved March 21, 1918, hereinafter called the Federal control act,, 
has authorized the President to enter into agreements jsvith the 
companies owning the railroads and systems thus taken ovei* for the 
maintenance and upkeep of the same during the period o:^ Federal 
control, for the determination of the rights and obligatiops of the 
parties to the agreement arising from or out of Federal coptrol, in¬ 
cluding the compensation to be received or guaranteed, and for other 
purposes, as in said act more fully set out, and authorized the Presi¬ 
dent to exercise any of the powers by said act or theretofori granted 
him with relation to Federal control through such agencies as he 
might determine; and j 

(c) Whereas by a proclamation dated March 29, 1918, the Presi¬ 
dent, acting under the Federal control act and all other pofwers him- 
thereto enabling, authorized the director general, either j^ersonally 
or through such divisions, agencies, or persons as he may! appoint,, 
and in his own name or in the name of such divisions, agencies, or 
persons, or in the name of the President, to agree with th^ carriers,, 
or any of them, or with any other person in interest, upon tHe amount 
of compensation to be paid pursuant to law, and to sign, i seal, and. 
deliver in his own name or in the name of the President lor in the 
name of the United States such agreemei^s as may be nece^ry and 
expedient with the several carriers or other persons in interest re¬ 
specting compensation, or any other matter concerning which it may 
be necessary or expedient to deal, and to make any and all Contracts,, 
agreements, or obligations, necessary or expedient and to issfie any and 

all orders which may in any w^ be found necessary and exL- 
21 peiient in connection with the Federal control of ^sterns of 
transportation, railroads, and inland waterways as fully in 
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all respects as the President is authorized to do, and generally to do 
and perform all and singular the acts and things and to exercise all 
and singular the powers and duties which in and by the said act, or 
any other act in relation to the subject thereof, the President is au¬ 
thorized to do and perform; and 

(d) Whereas the said William G. McAdoo has resigned as Direc¬ 
tor General of Railroads and by a proclamation dated January 10. 
1919, the President appointed Walker D. Hines Director General oi 
Railroads and authorized him, either personally or through such 
divisions, agencies, or persons as he may appoint, in his own name 
nr in the name of such divisions, agencies, or persons, or in the name 
of the President, to agree with the carriers or any of them, or with 
any other person in interest, upon the amount of compensation to be 
paid pursuant to law, and to sign, seal, and deliver in his own name 
nr in the name of the President or in the name of the United States 
of America such agreements as may be necessary and expedient with 
the carriers or other persons in interest respecting compensation, or 
any other matter concerning which it may be necessary or expedient 
to deal, and to make any and all contracts, agreements, or obligations 
necessary or expedient and to issue any and all orders which may in 
any way be found necessary and expedient in connection with the 
Federal control of the systems of transportation taken over by the 
proclamation' of December 26, 1917, as fully in all respects as the 
President is authorized to do, and generally to do and perform all 
and singular all acts and things and to exercise all and singular the 
powers and duties in relation to such Federal control as the Presi¬ 
dent is by law empowered to do and perform; and 

(e) Whereas the Interstate Commerce Commission has certified to 
the President that the amount of the average annual railway operat¬ 
ing income of the company, computed in the manner provided in 

■section 1 of the Federal control act, is-, subject to such changes 

and corrections as the commission may hereafter determine and cer¬ 
tify to be requisite in order that the accounts and reports of the 
company used by the commission as the basis of computing said 
average annual railway operating income may be brought into con¬ 
formity with the accounting rules or regulations of the commission 
in force at the time of such accounting, or in order to correct com¬ 
putations based on such accounts or reports; and 

(f) WTiereas the director general has found that, because recent 

expenditures for equipment were not reflected in the operating in¬ 
come of company during the test period, the said annual railway 
operating income of the company is plainly inequitable as a fair 
measure of just compensation and has agreed with the company that 
the director general shall pay to the company as additional annual 
■compensation the sum of-: 

Now, therefore, the parties hereto, each in consideration of the 
agreements of the other herein contained, do hereby covenant and 
agree to and with each other as follows: 

22 SECTION 1. PRIVETT, ALTERATIONS, DEFINITIONS, ETC. 

Sec. 1. (a) This agreement shall be binding upon the United 
States, the director general and His successors, and upon the com¬ 
pany, its suc^cessors, and assigns. 
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This agreement shall not be construed as,creating any right, claim, 

g rivilege, or benefit against either party hereto in favorj .of any 
tate or any subdivision thereof, or or any individual or coiiporation 
other than the parties hereto. | , 

(b) The provisions of this agreement may be altered, amended, or 
added to by and only by mutual consent signified by instruments^ 
in writing signed by the director general and by some officer of the 
company thereto duly authorized by the board of directoifs of the- 
company. ! 

(c) T^erever in this agreement the word “ commission T is used 
it shall be understood as meaning the Interstate Commerce Commis¬ 
sion, acting by divisions or otherwise as authorized by Jaw; but 
either party shall have the right to have the decision of ^ny divi¬ 
sion reviewed by the commission sitting as a whole. { 

(d) Wherever in this agreement the words “Federal control” are 
used to indicate a period of time, they shall be understood as mean¬ 
ing the period from 12 o’clock midnight of December 31,11917, to 
and including the day and hour on which said control shpl cease. 

(e) Wherever in this agreement the words “ test period ” are usedy 
they shall be understood as meaning the period between July 1, 1914^ 
and June 30, 1917, both inclusive. *1 

(f) Wherever in this agreement the words “ standard return 
are used, they shall be understood as meaning the average annual 
railway operating income of the company, computed in the manner 
provided in section 1 of the Federal control act, and ascertained and 
certified by the commission. 

(g) Wherever in this agreement the words “ director General 
are used, they shall be understood as designating the peijson who 
has been or may from time to time be appointed by the Pr^ident to 
exercise the powers conferred on him by law with relationj to Fed¬ 
eral control, or such agents or agencies as the director general may 
from time to time appoint for the purpose; and wherever by this 
agreement any notice is to be given by the director general, the 
same may be given in his name by any subordinate tnereto duly 
authorized. I 

(h) Wherever the property of the company is referred tp in this 
agreement it shall be understood as including all the proj^erty de-' 
scribed in paragraph (a) of section 2 hereof, whether oy^ned by 
or leased to the company, and, where the context permits, all addi¬ 
tions or betterments thereto or extensions thereof made during Fed¬ 
eral control; and as to all such leased property the company shall 
have the benefit of and be subject to all the obligations and pj*ovisions 
of this agreement and shall be subject to all duties impose<J by law 
in respect of such leased property. [ 

(i) The descriptive words at the heads of the several sections of 
this agreement and the table of contents are inserted for coijvenience 
merely, and are not to be used in the con^ruction of the agreements 

I ' 

23 SECTION 2. PROPERTY TAKEN OVER I 

I. 

I ' 

Sec. 2. The company’s railroad and system of transportation of 
which the President has taken over possession, use, consol, and. 
operation shall be considered as including:' | » 

9426—26-3 
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(a) The foUowin^ roads and properties: 

The railroad of the-, together with all branches and tracks, 

trackage, bridge and terminal rights, and lines of railroad owned 
by or leased to and operated by the company as a part of its system 
of transportation, and all other property of the company witn the 
appurtenances thereof, whether included in the foregoing list or 
not, the revenues of which were used, or which, if the property 
had been then owned by or leased to it and had then been revenue 
bearing, would have been used, in computing the company’s stand¬ 
ard return. 

The company reserves to itself the benefit of all leases (and of all 
rents and revenues accruing therefrom), of parts of its right of 
way, station grounds, and other property, the revenues from which 
under the accounting rules of the commission in force during the 
test period were properly creditable to miscellaneous rent income ” 
or “miscellaneous income.” The company grants to the director 
general ail its rights to terminate leases of any part of its right of 
way, yards, or station grounds, and to occupy and use the premises 
of any such lessee when, in his judgment, tne same is required for 
operating purposes. The company shall have for its own benefit the 
right to lease' for industrial sites or other purposes such portion of 
its right of way, yards, or station grounds, or structures thereon, 
as are not required by the director general for operating purposes, 
and to receive and enjoy the rentals therefrom, subject to the right 
of the director general to cancel any such lease and to occupy the 
premises or structures whenever, in his judgment, the same are nec¬ 
essary for operating purposes. All expenses connected with any 
such property heretofore or hereafter leased or otherwise occupied, 
as in this paragraph provided, including taxes thereon which during 
the test period were not charged to railway tax accruals, shall be 
paid by the company while receiving the revenues therefrom. 

(b) Ail materials and supplies on hand at midnight December 
31. 1917. 

(c) All balances in the account or accounts representing the total 
of “ Xet balance receivable from agents and conductors ” as of mid¬ 
night December 31, 1917; 

24 SECnOX 3. ACCEPTANCE 

Sec. 3. (a) The company accepts all the terms and conditions of 
the Federal control act and any regulation or order made by or 
through the President under authority of said act or of that portion 
of the act approved August 29, 1916, referred to in paragraph (a) 
of the preamble to this agreement which authorizes the President 
in time of war to take possession, assume control, and utilize sys¬ 
tems of transportation; and the company further and expresdy 
accepts tlie covenants and obligations of the director general in this 
agreement set out and the rights arising thereunder in full adjust¬ 
ment, settlement, satisfaction, and discharge of any and all claims 
and rights, at law or in equity, which it now has or hereafter can 
Lave, otherwise than under this agreement, against the United States, 
the President, the director general, or any agent or agency thereof, 
for compensation imder the Constitution and laws of the United 
States for the taking possession of its property, and for the use, con- 
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trol, and operation thereof during Federal control, and for any and 
all loss and damage to its business or traffic by reason of tl^e diver¬ 
sion thereof or otherwise which has been or may be caused] by said 
taking or by said possession, use, control, and operation. j 

No claim is made by the company for compensation for the period 
between noon of December 28 and midnight of December ^1, 1917; 
and the revenues of said period shall belong to the company^ and the 
expenses thereof shall be paid by the company, allocated] in both 
cases as provided in paragraph (b) of section 4 hereof. j 

(b) Tne company, on its own initiative or upon the request of the 

director general, shall take all appropriate and necessary Corporate 
action to carry out the obligations assumed by it in this a^eement 
or lawfully imposed upon it by or pursuant to the proclamation of 
December 26,1917, or by the Federal control act. I . 

(c) The Federal control act being in section 16 thereof Expressly 

dedared to be emergency legislation enacted to meet cctnditions 
growing out of war, nothin^ in this agreement shall be construed 
as expressing or prejudicing the future policy of the Federal! Govern¬ 
ment concerning the ownership, control, or regulation of ihe com¬ 
pany, or the method or basis of the capitalization thereof,! and the 
recitals or provisions of this agreement shall not be used as evidence 
or otherwise by or against either party hereto in any pending or 
future proceeding which involves the acquisition or valuation oi the 
company’s property or any part thereof; but nothing in this para¬ 
graph shall be taken or construed as affecting the settlenfent and 
discharge contained in paragraph (a) of this section, nor as! limiting 
or quahfying any of the provisions of said paragraph for the pur¬ 
poses thereof, nor as limiting the use of this agreement as jevidence 
in any proceeding under this agreement or under the Federal con¬ 
trol act. j 

i 

25 SECTION 4. OPERATION AND ACCOUNTING DURING FEDERAL ICONTROIu 

1 

I 

Sec. 4. (a) All amounts received by the director general under 
paragraph (c) of section 2 hereof and all other amounts I whether 
received from the company in cash or collected or realized lupon by 
him from current operating assets belonging to the coihpany or 
arising from railway operations prior to midnight of Decehiber 31, 
1917, shall be credited by him to the company; and the director gen¬ 
eral shall, to the extent of the cash so received or realized, pay and 
charge to the company all expenses arising out of railway ojierations 
prior to January 1, 1918, including reparation claims, anji, unless 
objected to by the company, may pay ana charge to the comjiany any 
of such expenses, including reparation claims, in excess of [the cash 
so received or resized. Balances of the above accounts ! shall be 
struck quarterly on the last days of March, June, Septemiber, and 
December of each year, and the cash balance found on such adjust¬ 
ments to be due either party shall be then payable and, if pot paid, 
shall bear interest at the rate of 6 per cent per annum, unless the 
parties shall agree upon a -different rate; except that th4 rate of 
interest on any portion of a balance found due to the company which 
is derived from cash in bank to the credit of such comply on 
interest, shall be adjusted in each case independently of this con¬ 
tract as the parties may agree. | 
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(b) Railway operating expenses, reparation and other claims, hire 
of equipment and joint facility rents shall be allocated with reference 
to the time when incurred as between the period prior and subse¬ 
quent to midnight of December 31, 1917, and as between the period 
of Federal control and the period subsequent thereto. Railway 
operating revenues shall be allocated as between the period prior and 
subsequent to midnight of December 31, 1917, in accordance with 
the established accrual practices of the company; except that where 
prior to midnight of December 31, 1917, tne company’s part of a 
service on through business had been completed or carload lots on 
its own line had reached destination, the revenue of the company 
for such service shall be allocated to it; but as to classes of traffic 
where in the opinion of the director general such allocation will 
involve undue delay or undue absorption of accounting labor, such 
revenues shall be allocated in accordance with the established accrual 
practices of the company. Like methods of accruing and allocating 
such revenues shall be made at the end of Federal control. 

(c) All expenditures made by the director general during Federal 
control for additions and betterments, exclusive of equipment, or for 
extensions begun prior to January 1, 1918, shall be charged to the 
company, and if the completion of any such addition, betterment, or 
extension is approved or ordered by the director general, the com¬ 
pany shall be entitled upder the provisions of paragraph (d) of 
section 7 hereof to interest on the cost thereof from the completion of 
the work ; but no interest (except to the extent that the same may 
be allowed and included in the compensation provided for in para¬ 
graph (a) of section 7 hereof) shall be due the company upon any 
such expenditures for work done prior to January 1, 1918. Pay¬ 
ments for all equipment ordered or under construction by the com¬ 
pany prior to January 1, 1918, but delivered on or after that date, 
shall also be, considered as expenditures made by order or approval 
of the director general under paragraph (d) of section 7 hereof. 

Interest during construction payable under this para- 
26 graph, and also interest during construction on the cost oi any 
additions, betterments, and road extensions made by the com¬ 
pany or at its expense to the company’s property during Federal 
control, shall be included in the cost of the work. 

(d) Cash receipts or disbursements and other items arising out of 
transactions j which do not enter into or form a part of those used in 
determining the company’s standard return shall not be received or 
paid by the director general unless such transactions are negotiated 
or conducted by his order for account of the company and with its 
consent. When moneys are so received or paid by the director gen¬ 
eral in connection with such corporate transactions they shall be 
credited or charged to the company. There shall be an accoimting 
of the amoimts due by one party or the other under this paragraph 
at the end of each quarter year of Federal control, and the amount 
so found due shall be then payable and if not paid ^all bear interest 
as provided in paragraph (a) of this section. 

(e) All sums paid by the director general to maintain pension 
funds or pension obligation or practices, and all contributions to 
Young Men’s Christian Associations of employees, employees’ sav¬ 
ings fimds, relief funds or associations, reading rooms, or health, 
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accident^ or death benefits for employees, shall be treated las a part 
of railway operating expenses during Federal control I 

(f) All salaries and expenditures incurred by the compaiiy during 
Federal control for purposes which relate to the existence ^d main- 
tenance of the corporation, or to the properties of the company not 
taken over by the President, or to negotiations, contracts, valuations, 
or any business controversy with the Government or aiJy branch 
thereof, and which are not specially authorized by the director gen¬ 
eral, shall be borne by the company; except that the expenses of 
valuation now being made by the commission to the extent Pthat they 
are, in the opinion of the director general, necessary to comply with 
the valuation orders and other requirements of the commission and 
■ to the cooperation of the company in the making of such valuation, 
shall be paid by the director general as a part of railway joperating 
expenses. If the company is dissatisfied with the rulixjig of the 
director c^eneral it may appeal to the commission, whose decision 
shall be mial. 

(g) The director general shall furnish for additions, betterments, 

and road extensions to the company’s property approved qr ordered 
by him any of the materials and supplies taken over under Paragraph 
(b) of section 2 hereof, or purchased by him and held tor use in 
connection with the company’s property, in so far as, in jhis judg¬ 
ment, he can do so with due regard to his own requirements. Ma¬ 
terials and supplies so furnished shall be charged to the company at 
cost. i 

(h) The director general shall at his option be substituted for the 
period of Federal control in the place of the company in Irespect of 
the benefits and obligations of contracts relating to operati<^ in force 
January 1,1918 (including contracts made by subsidiaries for the use 
and benefit of the company and the right to abrogate or cl^ange and 
make new contracts with express companies for the period oi Fed¬ 
eral control), except as to contracts between the companyl and sub¬ 
sidiary companies which shall be considered and treated a^ arrange-- 
ments or practices; and the director general shall in like inanner at 
his option be substituted for such period in respect of tlie benefits 
and obligations or arrangements and practices in force during the 
test period in regard to Siel, materials, and supplies for fhe opera¬ 
tion of the property described in para^aph (a) of sectiop 2 hereof 
and of any additions, betterments, and road extensions thereto, ob¬ 
tained from any mine, oil field, or other source of supply | owned or 
controlled by the company, it being understood that undef* such ar¬ 
rangements or practices, if availed of by the director general, he 
shall, to the extent necessary to offset-any increase in the standard 
return growing out of the furnishing by the company or if its sub¬ 
sidiaries, during the test period, of fuel, materials, and supplies 

under an arrangement or practice at less than the! then cost 
27 or the then market value thereof for railroad purposes, be 

charged for such fuel, materials, and supplies a pncelemressed 
in dollars or cents per unit below or above the then cost oir. the then 
market value thereof for railroad purposes (as the practice of the 
company may have been) in the same amoimt that the pric^ charged 
the company during the test period were below or above the then cost 
or the then market value thereof for railroad purposes; ^nd at the 
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request of the director general or the company the prices for fuel or 
materials supplied between December 31, 1917, and the execution of 
this contract shall be adjusted on the foregoing basis: Provided^ 
however^ That a source oi supply which the company had acquired 
to safeguard its own operations shall not be depleted or reduced for 
use on other transportation systems, except in cases of emergency to 
be determined by the director general, in which event the quantity so 
used on other transportation systems shall be accounted for to the 
company at the fair value thereof: And frovided further^ That ma¬ 
terials and supplies secured under contracts which the company had 
made for its own operations shall, so far as practicable, be used on 
the company’s property, and that, if used on any other transporta¬ 
tion system, materials and supplies of like character shall be fur¬ 
nished by the director general for use in making such additions, 
betterments, and road extensions as shall be chargeable to the com- 
Danv, and shall be charged at cost under such contracts. 

(i) The director general shall pay, or save the company harmless 
from, all expenses incident to or growing out of the possession, 
operation, and use of the property taken over during Federal con¬ 
trol, except the expenses which under this agreement are to be borne 
by the company. He shall also pay or save the company harmless 
from all rents called in the monthly reports to the commission 
equipment rents or joint-facility rents, and all judgments or de¬ 
crees that may be recovered or issued against, and all fines and 
penalties that may be imposed upon, the company by reason of any 
cause of action arising out of Federal control, or of anything done 
or omitted in the possession, operation, use, or control of the com¬ 
pany’s property during Federal control, except jud^ents or de¬ 
crees founded on obligations of the company to the director general 
or the United States. 


(j) Except as otherwise provided in this agreement, the director 
general shall save the company harmless from any and all liability, 
loss, or expense resulting from or incident to any claim made 
against the company growing out of anything done or omitted dur¬ 
ing Federal control in connection with, or incident to, operation or 
existing contracts relating to operation, and shall do and perform, 
so far as is requisite under Federal control for the protection of the 
company, ail and singular the things, of which he may have notice, 
necessary and appropriate to prevent, because of Federal control or 
of anything done or omitted thereunder, the forfeiture or loss by 
the company of any of its property rights, ordinance rights, or 
franchises, or of its trackage, lease, teiminal, or other contracts in¬ 
volving a facility of operation; but nothing herein contained shall 
. be construed to require the director general to make any capital ex¬ 
penditure necessary to preserve a franchise or ordinance right not 
neretofore availed of by the company. The director general shall 
also save the company harmless from any and all claims for breach 
of covenant heretofore entered into by the company or by any pred¬ 
ecessor in title or interest in any mortgage or other instrument in 
respect to insurance against losses by me. 

Nothing in this or in the preceding paragraph shall be construed 
to be an assumption by the director general of, or to make him liable 
on, any obligation of the company to pay a debt secured by a 
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mortgage or any rent under a lease, except rents wiiich. d^irin^ tho 
test period were called in the monthly re^rts to the (Commission 
e(i^uipment rents and joint-facilitj rents ana rents which!under 
accounting rules of the commission in force during the iest period 
were classified as operating expenses. J 

28 The company shall, during Federal control^ pay t^e rents of 
any property, held by it under lease or contract, described in 
paragrapn (a) of section 2 hereof, except the rents which during the 
test period were, under the rules of the commission, classified as 
equipment rents or joint facility rents, and rents which Were classi¬ 
fied as operating expenses; which excepted rents shall be j^aid by the 
director general. If the lease of, or right to use, any property de¬ 
scribed in paragraph (a) of said section 2 expires duriig Federal 
control, the company shall, if possible, and if requested bj^ the direc¬ 
tor general, renew the same; tne rental, however, of property in the 
excepted classes above mentioned shall be paid by the dii*ector gen¬ 
eral. The company shall pay the same amount of rent as '^sls payable 
at the begi nnin g of Federal control for other property, tjhe lease of 
or right to use which is renewed at the request of the director general, 
but any increase in the rental of such other property shall | be paid by 
the director general. j 

(k) In carrying out the provisions of paragraphs (a^, (b), (c), 
and (d) of this section and the provisions of section 6 hereof the di¬ 
rector general shall not settle any claim by or against tlie company 
against the oWection in writing of the president or of any! other duly 
authorized officer of the company. The conduct of all liti^tion 
before any court or commission arising out of such disputed daims,. 
or out of operation prior to Federal control, shall be in ch|arge of the 
director general’s legal force and the expense thereof sh^ll be paid 
by the director general; but the company may, at its o\^n expense, 
employ special counsel in connection with any such litigation. 

(l) Nothing in this agreement shall be construed as inconsistent 

with the provision in section 10 of the Federal control ^ct that no 
process, mesne or final, shall be levied against any property under 
Federal control, nor as a waiver by the United States oi any claim 
that might otherwise be made by it that the rights of any State or 
subdivision thereof of any individual or corporation hav^ been abro¬ 
gated or suspended by the taking over of the company’s porperty or 
by Federal control. j 

(m) The company shall have the right at aU reason4ble time to 

inspect the books and accounts kept by the director gene^il relating 
to the property of the company, or to the operation thereof, and the 
director general shall during Federal control furnish the company 
with a copy of the operating reports relating to its property, and as 
soon as practicable after the end of each fiscal year shall furnisli 
to the company a complete list of its equipment as of the end of such 
fiscal year. / ' . I 
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SECTION 5. UPKEEP 


Sec. 5. (a) During the period af Federal ccmtrol- t|he director 
-general ajanually, as nearly as practicable^ . expend 

charge to railway operating' ei^enses^ ^ther in paymenj^ for labor 
and materials or by payments funds, such sums for xhe.mamte- 
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nance, r^aif, renewal, retirement, and depreciation of the property 
. describedf in paragraph (a) of section 2 hereof as may be requisite in 
order that such property may be returned to the company at the end 
of Federal control in substantially as good repair and in substantially 
as complete equipment as it was on January 1, 1918: Provided^ how¬ 
ever^ That the annual expenditure and charges for such purposes dur¬ 
ing the period of Federal control on such property and the fair dis¬ 
tribution thereof over the same, or the payment into funds, of an 
amount equal in the aggregate (subject to the adjustments provided 
in paragraph (c) and to the provisions of paragraph (e) of this sec¬ 
tion) to the average annual expenditure and charges for such pur¬ 
poses included under the accounting rules of the commission in rail¬ 
way operating expenses during the test period, less the cost of fire 
insurance included therein, shSl be taken as a full compliance with 
the foregoing covenant. 

(b) The director general may expend such sums, if any, in addi¬ 
tion to those expended and charged under paragraph (a) of this sec¬ 
tion (subject to the adjustments provided in paragraph (c) of this 
section) as may be requisite for the safe operation oi the property 
described in paragraph (a) of section 2 hereof, assuming a use simi¬ 
lar to the use during the test period and not substantially enhancing 
the cost of maintenance over the normal standard of maintenance of 
railroads of like character and business during said period; and the 
amount, if any, of such excess expenditures during Federal control 
shall be made good by the company as provided in paragraph (b) of 
section 7 hereof. 

(c) In comparing the amounts expended and charged under the 
provisions of paragraphs (a) and (b) of this section with the 
amounts expended and charged during the test period, due allowance 
shall be made for any difference that may exist between the cost of 
labor and materials and between the amount of property taken over 
and the average for the test period, and, as to paragraph (a), for any 
difference in use between that of the test period and during Federal 
control which in the opinion of the commission is substantial enough 
to be considered, so that the result shall be, as nearly as practicable, 
the same relative amount, character, and durability of physical 
reparation. 

(d) At the request of either party there shall be an accounting of 
the amounts due by one party or the other under paragraphs (a) 
and (b) of this section at the end of each year of Federal control and 
at the end of Federal control. 

(e) If during Federal control any of the property described in 
paragraph (a) of section 2 hereof or any replacement thereof or ad¬ 
dition thereto or betterment or extension thereof is destroyed or dam¬ 
aged otherwise than by fire or public enemies, and is not restored or 
replaced by the director general, he shall reimburse the company the 
value of the property destroyed or the amount of the damage at the 
time of the loss, and the cost of restoration or replacement, or said 
value or damage, as the case may be, shall be charged to annual rail¬ 
way operating expenses; it being understood that extraordinary 
losses caused by floods, explosions, train wrecks, or accident are in¬ 
cluded in the matters covered by this paragraph, while ordinary 
losses due to such causes are included in the matters covered by 




The foregoing parts of this para^aph are subject to t^ proviso 
that in case of loss or damage any additions and betterments made in 
connection with or as a part of the restoration or replacement of 
property damaged or destroyed and chargeable under the accounting 
rules of the commission in force December 31, 1917, to Investment 
in road and equipment, shall be charged to and paid by the company. 

The director general shall not be liable to the company for any loss 
or damage due to the acts of public enemies. 

(f) If any additions, betterments, or road extensions aire made to 

the property taken over or any equipment is added at t}ie expense 
of the company and with the approval or by order of t}ie director 
general during Federal control, he shall expend and chaij“ge to rail¬ 
way operating expenses such sums either in payments fof labor and 
materials or by payments into funds, as may be requisite for the 
proper maintenance, repair, renewal, retirement, and depreciation of 
such property until the end of Federal control. | '. • 

(g) The company shall have the right to inspect its property at 
all reasonable times during Federal control, and the director general 
dball provide reasonable facilities for such inspection. I 

(h) If any question shall arise, either during or at the eind of Fed¬ 
eral control, as to whether the covenants or provisions in this section 
contained are being or have been observed, the matter i in dispute 

9426—26-4 ! 
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shall, on the application of either party, be referred to the commis¬ 
sion which, after hearing, shall make such findings and order as 
justice and right may require, which shall be final as to the questions 
submitted and ^all be binding on and observed by both parties 
hereto, except that either party may take any question of law to the 
courts, if he or it so desires. 

I 

31 SECTION 6. TAXES 

Sec. 6. (a) All taxes assessed under Federal or any other govern¬ 
mental authority for the period prior to January 1, 1918, including a 
proportionate' part of any such tax assessed after December 31, 1^17, 
for a period which includes any part of 1^17 or preceding years, and 
impaid.on that date, all taxes commonly called war taxes which have 
been or may be assessed against the company under the act of Con¬ 
gress entitled “An act to provide revenue to defray war expenses and 
for other purposes,” approved October 3, 1917, or under any act in 
addition thereto or in amendment thereof, and all taxes which have 
been or may be assessed on property under construction, and all 
assessments which have been or may be made for public improve¬ 
ments, chargeable under the accounting rules of the commission in 
force December 31, 1917, to investment in road and equipment, shall 
be paid by the company; but upon the amount thus chargeable to 
investment interest shall be paid to the company during Federal 
control at the rate provided in paragraph (d) of section 7 hereof. 
Taxes assessed during construction on additions, betterments, and 
road extensions made oy the coropany with the approval or by order 
of the director general during Federal control, shall be considered 
a part of the cost of such additions, betterments, and extensions and 
shall, under the provisions of paragraph (d) of section 7 hereof, bear 
interest as a part of such cost from the date of the completion of 
such additions, betterments, or extensions. Assessments for public 
improvements which do not become a part of the property taken over 
sh^ bear interest from the date of the payment of such assessment. 

(b) If any tax or assessment which under this agreement is to be 
paid by the company is not paid by it when due, the same may be 
paid by the directcff general and deducted fr(Hn the next installment 
of compensation due under section 7 hereof. If any taxes properly 
chargeable to the director general have been or shall be paid by the 
company, it shall be duly reimbursed therefor. 

(c) The director ^neral shall either pay out of revenues derived 
from railway operation during the period of Federal control or shall 
save the ctunpany harmless from all taxes lawfully assessed under 
Federal or any other governmental authority for any part of said 
period on the property imder such control, or on the right to operate 
as a carrier, or on the revenues derived from operation, and all other 
taxes which under the accounting rules of the commission in force 
December 31, 1917, are properly chargeable to “ railway tax ac¬ 
cruals,” except the taxes and assessments for which provision is 
made in paragraph (a) of this section. The director general shall 
pay or save the company harmless from the expense of all suits re¬ 
specting the classes of taxes payable by him under this agreement. 

(d) If any such tax is for a period which began before Januarr 1, 
191$, or continues beyond the period of Federal control, such portion 
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of such tax as may be apportionabk to the period of-FedefaLconi^ 
shall be paid by the director general, and the remainder sh^ be paid 
by the company. ^ 

(e) Whenever a period for which a tax is assessed can be defi¬ 
nitely determined, so much of such tax as is payable in anjr calendar 
year shall be treated as assessed for such year. . 

32 SECTION 7. COMPENSATION 

i 

, Sec. 7. (a) The annual compensation guaranteed to the company 
under section 1 of the Federal control act shall be the sum of ^55,- 
692.10 during each year and pro rata fm: each fractionall part of a 
year of Federal control, subject, however, to any increase decrease 
in the standard return hereafter made by the commission ap provided 
in paragraph (e) of the preamble of this agreement. | 

(b) The said compensation shall be paid to the cmnpany quarterly 
in equal installments on the last days of March, June, September, 
and December of each year for the quarter ending therewpt^ except 
that the first four installments shall be due as of Mardi 31, 1918, 
June 30, 1918, September 30, 1918, and December 81, 19^8, respec¬ 
tively, biit sh^ be paid upon the executkm of this agreement; but 
from each installment there may be deducted any amount then 
due by the company under paragraphs (a) and (b) o^ section 4 
hereof, under paragraph (b) of section 5 ^reof, and under para¬ 
graph (b) of section 6 hereof, and all amounts require^ to reim¬ 
burse the United States for the cost of additions and l^tterments 
made to the prc^rty of the company not justly chargeable to the 
United States, umess such mattei^ are financed or otherjwise taken 
care of by the company to the satisfaction of the direct^ general, 
and the director general may amiortion any such amount^ to two or 
more subsequent installments: rrovided^ however^ That ^id power 
to deduct amounts due or accruing under paragraph ^b)| of seetkm 
5 hereof and the cost of additkms and betterments not ]u^ly charge¬ 
able to the United States shall not be so exercised to prevent the 
company from paying out the sums reasonably required ^ support 
its corporate OTganization, to keep up sinking funds fo^ the com¬ 
pany’s dd^ required by cemtracts in force December^ 81, 191T, 
to pay its taxes, to pay r^ats and other amounts (not ch^rgeal^ to 
capital account) properly payable by the comply foii leasi^ or 
curated roads and prop^ties, to pay interest which has j heretofore 
b^n reg^rly paid by the company, and interest on loans issued 
during Federal control and approved by the director g^ral, nor 
shall such deduction be made m respect of additicms> and better¬ 
ments which are i&t war purposes and not fi>r the nmmi^ develop¬ 
ment of the company, nor in respect of road extenac^, nor m 
respect of amounte due under paragrai^ (a) and (h) co section 4 
hereof, in cases wh^e the current assets, ineludii^ mamriaJs and 
supplies, of the company taken over by the director genial under 
the provisi(ms of this agreement dearly exceed the curreni liabilities 
of tne cmnpany paid or assumed hy t^ director general- bnder. said 
s^tion. In t^ event of a difier^ice as to the fact whether addi¬ 
tions and betteiments are for war purposes and not for ^he normal 
development of the company, as to whether an additimi is a road 
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extension, the question may, on application of either party, be re¬ 
ferred to and determined by the commission. 

The power provided in this para^aph to deduct the amount due^ 
by the company for the cost of additions and betterments not justly 
chargeable to the United States is further declared to be an 
emergency power, to be used by the director general only when he 
finds that no other reasonable means is provided by the com- 
33 pany to reimburse the United States, and, as contemplated by 
the President’s proclamation and by the Federal control act, 
it will be the policy oi the director general to so use such power of 
deduction as not to interrupt unnecessarily the regular payment 
of dividends as made by the company during the test period. 

Overdue installments of compensation, or balances thereof, pro¬ 
vided for in this section shall Dear interest from maturity at the 
rate of five per cent per annum, except that if the director general 
shall, prior to the execution of this contract, have loaned the com¬ 
pany any money, then to the extent of the amount thus loaned the 
installments of compensation overdue at the date of the execution 
hereof shall bear interest from maturity at the same rate as that 
charged to the company on such loans. 

(c) During Federal control the company shall not, without the 
prior approval of the director general, issue any bonds, notes, 
equipment trust certificates, stock, or other securities, or enter into 
any contracts (except contracts in respect of corporate affairs and 
property not taken under Federal control), or agree to pay interest 
on its debt at a higher rate, or for rent of leased roads and properties 
a larger amount, than the rates and amounts payable as of, or re¬ 
quired by contracts in force on, December 31, 1917. The company 
may, however, procure the authentication and delivery to it under 
any mortgage or trust deed or agreement in force December 31, 1917, 
of bonds or notes issuable thereunder in respect of additions, better¬ 
ments, extensions, and equipment, or for refunding purposes. 

(d) Upon the cost of additions and betterments, less retirements 
in connection therewith, and upon the cost of road extensions, made 
to the property of the company during Federal control, the director 
general shall, from the completion of the work, pay the company 
a reasonable rate of interest, to be fixed by him on each occasion. 
In fixing such rate or rates he may take into account not merely 
the value of money but all pertinent facts and circumstances, 
whether the money used was derived from loans or otherwise, pro¬ 
vided that to the extent that the money is advanced by the director 
general or is obtained by the company from loans or from the pro¬ 
ceeds of securities the rate or rates shall be the same as that charged 
by the director general for loans to the company or to other com¬ 
panies of similar credit. 

(e) From its compensation so received or from other income, if 
adequate for the purpose, the company shall make all payments of 
interest; rents (other than the equipment rents, joint facility rents, 
and rents classified as operating expenses, mentioned in paragraph 
(j) of section 4 hereof), and other sums necessary to-prevent a 
default under any mortgage or lease of any of the property described 
in paragraph (a) of section 2 hereof; and if at any time during 
Federal control the company, by virtue of any change in the right 
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of possession (subject to the rights of the United States) to any 
of said property or otherwise, shall no longer be entitled ^ between 
itself and any other person or corporation to receive the entire comf 
pensation herein provided, such compensation shall be 


and paid, as between the parties entitled thereto, as justice and right 
may require. I 


SECTION 8. CLAIMS FOR LOSSES ON ADDITIONS, ETC. j 

i 

Sec. 8. (a) Prompt notice in writing, except as provid^ in para¬ 
graph (d) of this section, shall be given the company of the making 
or ordering of any additions, betterments, or road extensio^, includ¬ 
ing terminals, motive power, cars, or other equipment to jor for the 
property of the company costing more than one thousand dollars, 
with an etsimate of the cost thereof. Such notice shall b^ given be¬ 
fore the beginning of the work or the acquisition .of th^ property 
whenever in the judgment of the director general it is practicable to 
do so. Within a reasonable time after the completion of the work 
or the acquisition of the property, a written statement of the final 
cost thereof shall be given the company. There shall be| furnished 
the company, as soon as practicable after the end of eacl^ month, a 
written statement of all expenditures estimated to cost on^ thousand 
dollars or less chargeable to investment in road and ^uipment 
made during the month, with a brief description of the work done 
or of the property acquired; and such statement shall constitute all 
the notice of additions and betterments costing one thousand dollars 
or less required by (b) and (c) of this section. The notices pro¬ 
vided in this paragraph may be given to the president ol: the com¬ 
pany unless tne company designates some other officer to receive 
the same, in which event the notice shall be given to such other 
officer. 

(b) Any claim of the company for loss accruing to it by reason 
of expenditures for additions and betterments made to the property 
of the company during Federal control in connection wiih or as a 
part of the work of maintaining, repairing, and renewing the com¬ 
pany’s property and chargeable under the accounting rules of the 
commission in force December 31, 1917, to investment ini road and 
-equipment, except such expenditures as are incurred in ^nnection 
with the replacement of buildings and structures in newl locations, 
may be determined by agreement between the director general and 
the company, or failing such agreement as to the fact or amount of 


such loss, the questions at issue may, upon the application of either 
party at any time after the filing of the statement of claW herein¬ 
after referred to, be ascertained in the manner provided ih section 3 
of the Federal control act: Provided^ however^ That no! loss shall 
be claimed by the company and no money shall be due to it! in respect 
of such additions and betterments upon the ground that |the actual 
cost thereof at the time of construction was greater than uhder other 
market and commercial conditions; and for the pimpose ofjdetermin¬ 
ing such controversy the amount paid for any.addition or betterment 
shall be deemed the fair and reasonable c^ thereof- an^ shall be 
taken as the basis for such determination; nm:.unless the|company. 


within sixty days of notice to it that the work will be qone, sh£^ 
give the director general notice of objection lffiereto^an4 shall file 


28 INTERSTAra CfOMMEBCE COMMISSION VS. UNITED STATES 

with the director general a statement of its claim within ninety days 
after notice of'the completion of the work. 

(c) Any claim of the company for loss accruing to it by reason 
of any additions and betterments which are not made in connection 
with or as a part of the work of maintaining^, repairing, and re¬ 
newing the company’s property, or accruing to it in connection with 
maintenance in the replacement of buildings and structures in new 
locations, or by reason of road extensions, terminals, motive power, 
cars, or other equipment made to or provided for the property of 
the company during Federal control, may be determined by agree¬ 
ment between the director general and the company, or failing such 
agreement as to the fact or amount of such loss, may, by proceeding 
instituted not later than six months after the end oi Federal control, 

be ascertained in the manner provided in section 3 of the Fed- 
35 eral control act: Provided^ however^ That no loss shall be 

claimed by the company and no money shall be due to it in re¬ 
spect to such additions, betterments, road extensions, terminals, motive 
power, cars, or other equipment mentioned in this paragraph upon the 
ground that the actual cost thereof at the time of construction or ac¬ 
quisition was greater than under other market and commercial condi¬ 
tions ; and for the purpose of determining such controversy the amount 
paid for any additions, betterments, road extensions, terminals, motive 
power, cars, or other equipment shall be deemed the fair and reason¬ 
able cost thereof and shall be taken as the basis for such determination; 
nor unless within sixtv days after notice to the company of such 
construction or acquisition written notice is given to the director 
general by the company that it will claim a loss in respect thereof. 
With and as a part of such notice the company shall state its objec¬ 
tions to such construction or acquisition as far as reasonably prac¬ 
ticable at the time. Nothing in this agreement shall be construed 
as barring the United States from contending that no loss within 
the meaning of the Federal control act accrued to the company by 
reason of any additions, betterments, or road extensions made during 
Federal control by order or approval of the director general, if it 
is made to appear that the company itself but for Federal control 
should in the exercise of sound judgment have made such addition, 
betterment, or road extension. 

(d) Where additions, betterments, or road extensions or terminals, 
motive power, cars, or other equipment have been made to or pro¬ 
vided for the property of the company during Federal control but 
prior to the execution of this agreement, the director general shall 
not be required to give the notice thereof provided for in paragraph 
(a) of this section and notice by the company of any claim of loss 
in respect thereto may be given the director general within ninety 
days after the execution hereof; and such claims shall thereafter be 
proceeded with in the manner provided in paragraph (b) or para¬ 
graph (c) of this section, as the case may be. 

(e) The director general shall reimburse the company for the 
amount of loss ascertained under this section with a proper adjust¬ 
ment of interest thereon. 

(f) The director general shall not acquire any motive power, 
cars, or other equipment at the expense, or on the credit, of the 
company in excess of what in his juagment is necessary, in addition 
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I 

to its then existing equipment, to provide for the trafBc reqiiirements 
of its own system of transportation; but this provisionrahall not 
prevent the director general, after the acqiiisition of su<^ ^uipment,' 
from using the same, or any part thereof,'on the line of j any other 
transportation system operated by him. i 

I . 

I 

36 SECTION 9. FINAL ACCOUNTING I 

I . • 

I 

Sec. 9. (a) At the end of Federal control all the property de¬ 
scribed in paragraph (a) of section 2 hereof shall be returned to 
the company, together with all repairs, renewals, additions, better¬ 
ments, replacements, and road extensions thereto which have been 
made durmg Federal control, except as any part thereof! may have 
been destroyed or retired and not replaced, in which case !the provi¬ 
sions of section 5 hereof shall govern and except that^the director 
general shall not be obliged to restore or replace property^ destroyed 
or damaged by the acts of public enemies. ! 

(b) At the end of Federal control the director ^neral shall return 

to the company all uncollected accounts received by hina from the 
company^ and also materials and supplies ^ual in quantify, quality, 
and relative usefulness to that of the materials and supplies which he 
received and to the extent that the director general does hot return 
such materials and supplies he shall account for the sami at prices 
prevailing at the end of Federal control. To the extend that the 
company receives materials and supplies in excess of those delivered 
by it to the director general it shall account for the same at the 
prices prevailing at the end of Federal control, and the balance 
shall be adjusted in cash. | 

(c) The total amount of the accoimt “ Net balance receivable from 

agents and conductors ” at the end of Federal control maj^ be turned 
over by the director general to the company. He may al^ turn over 
all assets which have accrued out of operation; and th^ company 
shall, to the extent of the cash received or realized from ^ch asse^ 
pay and charge to the director general all expenses arising ^ut of rail¬ 
way operations during Federal control, including reparation and 
other daims, and may, unless objection is made by the director gen¬ 
eral, pay and charge to him any such expenses, including [reparation 
and other claims, in excess of the cash so received or realized. On the 
first day of the third month following the termination pf Federal 
control an accounting between the parties shall be had,[and so on 
the first of each third month thereafter. Any balance foimd dim 
either party shall be payable as of the date on which the account a 
stated and shall bear mterest until paid. | 

(d) At the end of Federal contrd there shall be paid to the com¬ 
pany any balance then remaining unpaid of the cam received from 
the company at the beginning of or during Federal contrqU togeth^ 
with any unpaid interest which may have accrued uponj the samA 
There shaU also be paid to the company any funds created und^ 
the provisions of this agreement, except to the extent that pch funds 
may have been properly used under this agreement. ’ j 

(e) Wherever under any provision of this section there is to be 
an adjustment of interest, it shall be at the rate of 5 p^ cent per 
annum unless the parties shall in any case agree on a different rate. 
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(f) After Federal control no claim by or against the director 
general shall be settled by the company against the written objec¬ 
tion of the director general or the Attorney General of the United 
States. The conduct of all litigation before any court or commis¬ 
sion arising out of such disputed claims or out of operations during 
Federal contrbl shall be in charge of the company’s legal force and 
the expense thereof shall be paid by the company; but the director 
general or the Attorney General may, at the expense of the United 
States, employ special counsel in connection with any such litigation. 

37 EXECUTION 

In witness whereof these presents have on the day and year first 

above written been duly signed, sealed, and delivered by -, 

Director General of Railroads, and duly signed, sealed, and deliv¬ 
ered by the*-, by its president, attested by its secretary, with 

its corporate seal hereto affixed; such execution and delivery on the 
part of the company having been duly authorized and directed by 
a vote of the board of directors at a meeting duly convened and 

held on the-day of-,-, which action on the part of 

the board of directors was duly authorized, ratified by vote of the 
stockholders of the company at a meetii^ duly convened and held 

on the -day of-,-, certificates of which meetings, 

duly attested by the company’s secretary, have been lodged with 
the director general. 

' Director General of Railroads, 


Attest: 


? 

Secretary, 


? 

PresiderU, 


38 Exhibit No. 4 

Filed December 18, 1925 

Interstate Commerce Commission. Finance Docket No. 468. Guar¬ 
anty Settlement with Fort Dodge, Des Moines & Southern R. R. 

Submitted November 21,1924.. Decided February 2, 1925 

Amount necessary to make good the guaranty of section 209 of 
the transportation act, 1920, to the Fort Dodge, Des Moines & South¬ 
ern Railroad Company ascertained to be $68,434.45. An aggregate 
amount of $137,500 having been certified for payment as aavances 
imder paragraph (h), the amount due the United States in final 
settlement is $69,065.55. Certificate issued. 

C. H. Crooks and James W. Carmalt for the carrier. 
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REPORT OF THE-COMMISSION j 

r 

Division 4, Commissioners Meyer, Aitchison, and Eastman 

,.i 

By Division 4: | 

The Fort Dodge, Des Moines & Southern Railroad tJompany, 
hereinafter termed the carrier, is a carrier by electric! raihroad, 
which during the guaranty period engaged as a common terrier in 
general transportation in the State of Iowa. Its line of railroad 
was under Federal control from January 1, 1918, to February 29, 
1920, inclusive, and it is, therefore, a carrier within the meaning of 
paragraph (a) of section 209 of the transportation act, 1^0. The 
carrier filed with us a written statement accepting the prdvisions of 
section 209 on March 11, 1920. | 

The returns of the carrier under our orders of Octobei^ 18, 1920, 
January 5, 1921, and December 15,1921, together witii supplemental 
data, have been examined and it has been ascertained that ^he debits 
and credits arising from the accounts called in the monthly reports 
to us “ equipment rents ” and “ joint facility rents ” l^ave been 
included, and that there are included no debits or credi^ arising 
from the operation of street electric passenger railways i or inter- 
urbans not under Federal control at the termination thereof. In 
fixing the amount to be allowed for maintenance of way Rnd struc¬ 
tures and maintenance of equipment in the guaranty period, we 
applied, so far as practicable, tne rule set forth in the proviso of 
paragraph (a) of section 5 of the standard contract between the 
United States and carriers imder Federal control. It has 
40 also been ascertained that the so-called war taxes liave been 
assumed by the carrier in the test and guaranty periods and t]^t' 
there are no eliminations necessary due to disproportionate or un¬ 
reasonable charges, or changes attributable to another penod, under 
a proper system of accounting. f 

The carrier urges claims for special treatment in the adjustment 
of its guaranty, due to the fact that it is an electric line ahd that it 
operated under imusual conditions in the test. Federal coiitrol, and 
guaranty periods. Upon petition a formal hearing was hdld for’the 
taking , of evidence, and briefs and oral argument have Ibeen sub¬ 
mitted. The contentions are practically confined to threel specifica¬ 
tions which will be discussed in order: I ’ 

(a) The length of line operated by the carrier was!about 21 
miles greater in the guaranty period than in the test period. The 
carrier contends that the maintenance allowance for the Additional 
mileage upon the basis of additional investment, under the general 
rule adopted in Finance Docket No. 1606, Final Settlement under 
Section 209, 70 I. C. C. 711, would be insufficient, ow^ tp the fact, 
that the property was acquired at receiver’s sale at a | veir low 
price. The record indicates that the purchased line was npt all new 
and that at least a portion of the expenditures subsequently charged 
to rehabilitation were for work of the nature ordinarily cparged to 
maintenance, which increased the investment account over the pur¬ 
chase price of the acquired line and had its relative e^ect tend¬ 
ing to increase our ascertainment for differences on aixx>unt of 
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amount and use of property. The amount involved in this claim 
is relatively small. 

(b) The second contention relates to a claim for allowance for 
increased wages of certain employees of the carrier for the period 
from May 1 to August 31, 1920, amounting to $27,135.49, nearly all 
of which is applicable to maintenance. It appears that general 
wage increases allowed by the Railroad Labor Board for the guar¬ 
anty period were not applicable to electric lines. The carrier’s 
employees sought increases corresponding to those allowed the em¬ 
ployees of steam roads. In the fall of 1920, conferences were held 
by the carrier’s officials and the employees concerned, as a result 
of which the employees were allow^ an increase of 60 per cent 
of the rate of increase which had already been given steam rail¬ 
road employees, dating from May 1,1920. This increase was entered 
on the carrier’s books for the guaranty period and was paid. The 
allowance of the remaining 40 per cent was to be contingent up<m 
the approval by the Interstate Commerce Commission of the inclu¬ 
sion of such increase for the period prior to September 1, 1920, 
as a guaranty period charge, and upon certain increases in passenger 

rates for intrastate transportation in Iowa, for the period 
41 subsequent to August 31, 1920. None of the 40 per cent in¬ 
crease for the guaranty period has been entered on the carrier’s 
books or paid, nor has the carrier assumed any obligation in respect- 
thereof. It is not, therefore, a claim in behalf of the carrier, and the 
statute makes no provision for any other kind of claim. It may be .re¬ 
marked that, had the carrier paid the increase, it would not have 
ajffected the maintenance allowance for the guaranty period, since 
the expenditures, without the inclusion of the additional amount 
claimed, were in excess of any amount that might be determined 
as an allowance due, imder the uniform method of fixing such allow¬ 
ances. We find that the circumstances do not justify the inclusion 
of any portion of the amount in settlement with the carrier. 

(c) The carrier’s principal claim is for the allowance of its entire 
expenditures for maintenance of freight-train cars in the guaranty 
period. Its expenditures for that purpose in an average six months 
of the test period amounted to $11,544.93; for the guaranty period, 
$296,369.70. The average number of freight-train cars operated 
by the carrier in the test period was 2,247. A large propomon of 
these cars were new, or comparatively new. The average number 
operated in the guaranty period was 2,381, the total increase in the 
carrying capacity being about 7 per cent. The number of car-miles 
of service on the carrier’s line performed by its cars in six months 
of the test period was 351,982; in the guaranty period 190,714. 
It appears, however, that the great bulk of the service performed by. 
the carrier’s freight-car equipment is on other lines. The mileage 
of the cars on other lines is not determinable from the record, but 
using the average performance of cars for the country, whi^ is 
believed to be more than the actual performance of this carrier’s 
cars on foreign lines, the total mileage in six months of the test 
period was 9,903,007 and in the guaranty period 10,449,089. The 
increase in amount and use of property oi that class was, therefore, 
relatively small. It appears, however, that toward the close of the ‘ 
Federal control period the repai^rs of this carrier’s frei^t cars 
greatly increased both on its line and on other lines. For the 
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reason already indicated, the major portion of repair ch^^ges was. 
represented by bills rendered by ^er lines. Lispectiop cars 
and of repair bills indicated that, in many cases, the repairs were 
temporary in nature, and, in some cases, repeated repa^ of the 
same kind had been made. The carrier seeks to draw inference 
that it suffered unduly by the fact that the repairs majde in the 
guaranty period were largely beyond its control. It is shown, 
however, tnat there was similar increase in local repaiip charges, 
and that the charge per car for this carrier in 1920 wa^ substan¬ 
tially less than the average per car for steam roads. | The rules 
42 ‘ governing car interchange, to which the carrier was a party, 
permit the owning company to biU upon the using company 
on account of defective repairs, but it appears that such ,bills were 
not rendered by this carrier, for the reason, as claimed, that the car¬ 
rier was not able to make tlie permanent repairs and rend^ the bills 
within the time allowed by the rules. j 

It is also urged that the carrier suffered disadvantage 'by reason 
of the fact that the per diem collected from other lines, imountii^ 
to $351,123.22 for the guaranty period as against $187,i5^1l7 for six 
months of the test period, was credited in full to railway <^rat- 
ing income, while the charges for maintenance of the sa& equip¬ 
ment, under the commission’s rule, based i^n liie statute, are 
limited to a relationship to test-period expenditures; but the rate 
of increase in this carrier’s per diem receipts was approximately 
the same as for steam roads and was evidently due, ahnop wholly, 
to the increase in per diem rate. The amounts credited ito income 
by this carrier appeared as debits in the accounts of the paying 
carriers, and increased their guaranty-period claims to thai extent. 

Subdivision (3) of paragraph (f) of section 209 directs the 
commission to nx the amount to be included in operating expenses 
of the guaranty period for maintenance of equipment by applying, 
so far as practic^le. the rule set forth in the proviso of baragrajpi 
(a) of section 5 oi the standard contract. That par^ra^, in 
essence, requires maintenance charges to be adjusted iupon the 
basis of the test-period charges, maldng ^proper allowance for 
changes in the price of labor and materials, and for dlflerences in 
amount and use of property involved. There is no proVision for,_ 
allowance for increased mamtenance charges due, for example, to 
such causes as improper use of equ^ment and uneconomical re¬ 
pair work in the guaranty period. In fixing the m^t^ance al¬ 
lowance for this carrier we have taken into con^deration] all of the 
factors which, in our opinion, are permitted by the law,j and have 
given them due weight. j 

!As a result of our investigation it has been ascertained that the 
amount necessary to make good the guaranty to the jcarrier is 
$68,434.45, as shown by the foflowing statement: j 

I 

Basis of claim: j , 

Deficit in net railway operating income for t±te guaranty 


period. 


$82,87e.60 

One-half amount of annual compensation under Federal controil 

act named in contract_j 333, 915.10 

Decrease in compensation under section 4 of the Federal con-l 
trol act_„1 S29,X7 

. ^ — , 

I 


416,462l53 


Total amount claimed 
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Decrease claimed based on section 4 of the 


Federal control act__ $329.17 

Allowance based on section 4 of the Federal 

control act- 42.19 

Addition under section 4_ $$11. 36 

Deficit in net railway operating income during 

the guaranty period, as claimed_ $82,876.60 

Net railway operating income during the guar¬ 
anty period as adjusted by us_ 39,060.29 

Deduction for guaranty period_ 121,936. 89 

Amount claimed for maintenance of way and 

structures and maintenance of equipment_$553,405.73 

Amoimt fixed for maintenance of way and struc¬ 
tures and maintenance of equipment_ 326,943.18 

Deduction for maintenance_ 226,462.55 


Net deduction_ 348,028.08 


Amount necessary to make good the guaranty_ 68,434.45 

Certificates for advances under paragraph (h) have been issued 
by us in favor of the carrier, as follows: 

Certificate No. 31, May 22, 1920___$75,000 

Certificate No. 38, May 29, 1920_ 62,500 


The amount due the United States, therefore, is $69,065.55, for 
which an appropriate certificate will be issued. 


Certificate No. A-1029 under section 209(g) of the transportation 

act, 1920 


To THE Secretary of the Treasury of the United States : 


1. The Interstate Commerce Commission, hereinafter called the 
commission, hereby certifies that the Fort Dodge, Des Moines & 
Southern Railroad Company, a corporation of the State of Iowa, 
hereinafter called the carrier, is a carrier as defined in section 209 
of the transportation act, 1920; and that the carrier filed with the 
commission on or before March 15, 1920, a written statement that 
it accepted all of the provisions of the said section 209. 

2. The commission has ascertained and hereby certifies to the 
Secretary of the Treasury that the amount of $68,434.45 is the* 
amount necessary to make good to said carrier the guaranty pro^- 
vided bv said section. 

3. The commission has heretofore' certified to the Secretary of the 
Treasury as advances under section 209(h) an aggregate amount, 
of $137,500, 85 follows: 


Certificate No. 31, May 22, 1920-____.’$75,.000 '.i / ' 

Certificate No. 38, May 29, 1920™-.lL-:i_lll-l-—' 62,500' 


44 4. The commission hereby certifies that the amount due the 

United States on account oi overpayment to the carrier under 
section 209 (h) is $69,065.55. 

5. The commission has made final determination as aforesaid of 
the amount of the guaranty provided for by section 209 of the trans¬ 
portation act, 1920. 

Dated this 2d day of Pebrua^, 1925. 

By the commission, division 4. 

[seal.] . .George B. McGinty, 

Secretary^ 

















Filed December 18, 1925 i 

•i- 

United States Railroad Administration, 

"Washington^ JuneJ0^ 1925. 

Mr. James W. Carmalt, | 

Attorney at Lam^ i 

iTi/vestment BvUdi/ng.^ WoDsJmigton!^ D. C. 

Dear /S'ir : I have given careful consideration to your petition filed 
with the United States Railroad Administration asking the| Director 
General of Railroads to reconsider and restate the compen^tion al¬ 
lowed the Fort Dodge, Des Moines & Southern Railroad pompany 
during the twenty-six months of Federal control. i 

As you are aware, a final adjustment was made between the United 
States Railroad Administration and the Fort Dodge, Des Moines & 
Southern Railroad Company, which was evidenced by a| contract 
of settlement dated the 26th day of November, 1920. You have h^ 
access to the files of the Railroad Administration, showing the details 
of this adjustment, and I must decline at this time to make any addi¬ 
tional certificate, or in anywise reopen such final settlemei^t. 

Your truly, i 

(Signed) James C. Dato, 

Director general. 



Exhibit No. 6 


Filed December 18, 1925 


Before the Interstate Commerce Commission. Fort Dodge, Des 
Moines and Southern Railroad Company vs. United States of 
America. ! 

Petition for Aypovniment of Referees ! 




Comes now C. H. Crocks, president of the Fort Dodge, D^ Moines 
^d Southern Railroad Company, a corporation organized ^d exist¬ 
ing under the laws of the State of Maine, with its princmsd office 
at Boone, Iowa, and respectfully petitions the Interstate ponimerce 
Commission to appoint a board of referees, as provided by section 
209 of the transportation act and section 3 of the Federal control 
act, for the purpose of detemuning just ^mpensation fob the use 
of the company’s property within the meai^g of the Federid control 
act, for the ]^nod covered by section 209 of the transporta¬ 
tion act, 1920, and for the purpose of determinii^ the aniount due v 
from the United States of America imder the guaranty cohtaihed im 
said section 209 the transportation act, 1920, and as grounds 
therefor shows: i : ; 

I - ■ r-/- /t; 






:■». . ' V 






That the said Fort Dodge, Des Moines & Southern Railrbad Com-, 
pany now is and has for many years, indludii^ the period ^m July 
1, 1914, to August 31, 1920, been mfdring and filling with t|he Inter¬ 
state Commerce Commismon annual reports of its operatii^ns. 


5^^ 




ST-' 






I . ■/ ■ 



■. ' 


SSK'- 
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That it is entitled to just compensation, under the provisions of 
the Federal control act and the transportation act, 1920, for the 
period from March 1 to Au^st 31, 1^0, to the same extent as it 
received just compensation for the use of its property under the 
Federal control act during the period of Federal ccmtrol. 

Ill 

That the claim of this carrier for just compensation for the period 
covered by section 209 of the transportation act, 1920, has not been 
adjusted in accordance with the settlement made by the Director 
General of Railroads with this carrier for the period of Federal 
control of its property, but, on the contrary, compensation by way 
of guaranty for the period in question has been repeatedly denied. 

Wherefore you petitioner prays that the Interstate Commerce 
Commission shall appoint a Doard of referees to take testimony 
and determine the compensation to the Fort Dodge, Des Moines and 
Southern Railroad Company that shall be found to such period to 
appertain. 

C. H. Crooks, 

President Fort Dodge^ Des Moines 

and Southern Ra^road Company. 

James W. C arm alt. 

Counsel.^ 1116 Investment Bwlding.^ 

Washington.^ D. C. 

July 14, 1925. 


48 Exhibit No. 7 

Filed Dec. 18, 1925 
Order 

At a general session of the Interstate Commerce Commission, held 
at its office in Washington, D. C., on the 5th day of October, 
A. D. 1925. Finance Docket No. 468. Guaran^ settlement with 
Fort Dodge, Des Moines & Southern Railroad Company 

Upon further consideration of the record in the above-entitled 
proceeding and of petition for appointment of a board of referees 
under section 209 of the transportation act and section 3 of the 
Federal control act: 

It is ordered that the said petition be, and it is hereby, denied^' 
By the commission: 

[seal.] George B. McGintt, Secretary. 
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Ride to show cause 




Filed January 8, 1926 




)etition read and considered. 

6at the respondent, Interstate Commerce 
sion, show cause in this court at 10 o’clock a. m. on or be 



8th day of Feby., 1926, why the mandamus should not be grants 


iDV 

as herein prayed for. 

This 8th day of January, 1926. | 

William Httz, 
Justice^ Supreme Court, District of ColnJmbm. 







MARSHAL'S RETURN 


1 ' * 4 


• r ■ 


Served a copy of the within rule on Mr. McGinty, Seclty. Iht. 
Comm. Commission, personally 1/11/26. j , - 

E. C. Snyder, V, S, 
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Filed February 1, 1926 


V •>'; .* ‘^***^, - 

V i' 




In the Supreme Court of the District of Columbia. Th^ United 
States of America, ex rel. Fort Dodge, Des Moines and So^ll^^rn 
Railroad Company, petitioner, v. Interstate Commerce CoDtoission, ^ 
respondent. At law, No. 70994. Answer of the Interstare Com-^'^yVi^| 
merce Commission. January, 1926. j ' . k/JIII 

51 The Interstate Commerce Commission, the respondent in 
the above-entitled cause, now and at all times hereafer savr 
ing and reserving to itself all and all manner of benefit anq advan--^^^^^ 
tage of exception to the many errors and insufficiencies in the^^^^^^: 
petitioner’s petition contained, for answer thereunto or unto" so 
much or such parts thereof as this respondent is advised is material; 
for it to make answer irnto, answers and says: I , 








Answering Paragraph I of the jrotition, the above-named respond¬ 
ent, Interstate Commerce Commission, hereinafter called.,the 
52 commission, denies that this court has original juriscfiction^ in : 

mandamus for or in respect of the matters and tlii^ set ^ 
forth in the petition. ' , : §9 

n /■•.■ iv.. ' "S-'-Mm 

Answering Paragraph 11 of the.j^tition, the commissio]|i admits 
that the allegations therein contained are true., . < j 5/^^ 

in 

commissiQici alleces 
~ . and^imtotc^^ 

and therefore neither admits nor dehi^ that wd .i^e^^onsr^ ^ 

true. - ^ ^ ^ 



Ifc* 

I 

/y- 


I V . 


I 






38 INTERSTATE COMMERCE COMMISSION VS. UNITED STATES 


lY 

Answering Paragraph IV of the jrotition, the commission admits 
that it was organized and exists under and by virtue of the inter¬ 
state commerce act and that its office is in the city of Washington 
in the District of Columbia. The commission further admits that 
certain duties have been and are imposed upon it by said interstate 
commerce act, by the transportation act, 1920, and by the Federal 
control act, to which the commission refers the court for more full 
and complete information concerning the duties so imposed. 

V 

Answering Paragraph V of the petition, the commission admits 
that the allegations therein contained are true. 

53 VI 

Answering Paragraph VI of the petition, the commission admits 
that the allegations therein contained relating to provisions of the 
Federal control act are substantially correct. In this connection, 
however, the commission refers the court to the provisions men¬ 
tioned for more full and complete information in the premises. 

vn 

Answering Paragraph VII of the petition, the commission admits 
that, subsequent to the period of Federal control, the President, 
acting throug^h the Director General of Railroads, settled with peti¬ 
tioner and adjusted, liquidated, and wound up all matters, including 
compensation, and all accounts and disputes arising out of or in¬ 
cident to the use of petitioner’s railroad during the period of 
Federal control. The commission alleges that the other allega¬ 
tions contained in said paragraph are irrelevant and immaterial, 
and therefore neither admits nor denies that said allegations are 
true. 

vm 

Answering Paragraph VIII of the petition, the commission ad¬ 
mits that the settlement referred to in Paragraph VII was made by 
mutual agreement between the Director General of Railroads and 
the petitioner, but denies that the settlement was made ‘‘ with- 

54 out any judicial determination or specific agreement, either 
as to the amount of just compensation or of the mutual rights 

and obligations of the parties respecting maintenance and other 
questions arising under the standard form of contract, as more 
particularly defined in the Federal control act, and the transporta¬ 
tion act, 1920.” 

IX 

Answering Paragraph IX of the petition, the commission admite 
that the language of section 209 of the transportation act^ 1920,' k 
correctly set forSi in said paragraph. ^ 



Answering Paragraph X of the petition, the comniissi|>n admits 
that the language of section 3 of the Feder^ control act i^ corredly 
set forth in said paragraph. ^ 


Answering Paragraph XI of the petition, the commission admits 
that the allegations therein contained are true. | .; * 


Answering Paragraph XII of the 
that the allegations therein containe* 


tition, the commission admits 
are substantially correct. 


Answering Paragraph XIII of the petition, the commission dis¬ 
claims information sufficient to form a b^ief as to whether 
55 any of the allegations contained in said paragraph is true. 

In this connection, however, the commission alleges that said 
allegations are, and that each of them is, irrelevant and iibmaterial. 

. ' - I - - 

XIV ■=’. I- : ■' 

i 

Answering Paragraph XIV of the petition, the comnJission ad¬ 
mits that the allegations therein contained are true, excejjt that th^ 
commission denies that petitioner “ did not accept the sai^ estimate 
of the President as just compensation for the railroad property'ai](& 
equipment taken over by the Government for operating diiring Fed¬ 
eral control.” In this connection the commission aUeges that in 


Total annual compensation as agreed uponl__f 667/830121 

“ Settlement with the railroad administration was finally made on 
basis of the above annual compensation of $667,830.21.” 


Answering Paragraph XV of the petition, the commission admits 

xi*-- ___♦ _ X_1. - ' i . 


that the allegations therein contained ^ true. 


Answering Paragraph XVI of the petition, i 
that the; allegations tlierein contained are true. 




/ 
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Answering Pan^aph XVII of the petition, the commission ad¬ 
mits that the petition therein, mentioned was addressed by petitioner 
to the Director General of Railroads and that said petition con¬ 
tains statements substantially as alleged in said paragraph. The 
commission further admits that said petition was denied by the 
Pi^dent acting through said Director General of Railroads. In 
this connection, nowever, the commission alleges that the allegations 
contained in said paragraph are irrelevant and immaterial. 


xvni 

Answering Paragraph XVIII of the petition, the commission ad¬ 
mits that the petition therein mentions was filed in the office of 
the commission by the petitioner, and that in and by said-petition 
the petitioner requested the commission to appoint a board of 

57 referees for the purpose described in said para^aph. The 
commission denies that such appointment was or is necessary ' 

“to determine the just compensation due to the relator [peti¬ 
tioner] in order to make good the guaranty of the United States in 
accordance, with the procedure in such cases made and provided by 
Congress in paragraph (2) of section 209 of the transportation act, 
1920, and in section 3 of the Federal control act.” 

XIX 

Answering Paragraph XIX of the petition, the commission admits 
that the allegations therein contained are true. 

XX 

Answering Paragraph XX of the petition, the commission denies 
that petitioner has been or is being deprived of its right to judicial 
review of the just compensation due to it imder the guaranty of 
the United States contained in section 209 of the transportation 
act, 1920. 

XXI 

Answering Paragraph XXI of the petition, the commission denies 
that section 209 of the transportation act, 1920, imposed or imposes 
upon the' commission the duty of appointing a board of remrees 
“before whom may be laid for judicial review the whole question of 
‘just compensation,’ including the elements as well of annual 

58 rent as oi maintenance.” In this connection the commission 
alleges that, under the facts and circumstances which are per¬ 
tinent and material in the case under consideration here, no duty is 
imposed upon the commission by said section 209 or by any other 
provision of law to appoint a board of referees to determine the just * 
compensa!tion referred to in said Paragraph XXI, or for any other 
purpose, and in support of these allegations the commission refers 
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the court to the comnuesion’s report, aod certificate of Eebruia^ 2, 
1925, cop; of which is attached to' and made a part of the petition 
and mailed “Exhibit 4” | . 

xxn 


Answering Paragraph XXII of the ^tition, the coun^ission de¬ 
nies that, with respect to the matters and things alleged ih the peti¬ 
tion, petitioner has a remedy by application to this court for manda¬ 
mus to compel the commission to appoint the board bf referees 
mentioned in said paragraph. ' 

Except as herein expresdy admitted, the commission each 

of and all the pertinent and material allegations contained in the 
petition in so far as they conflict either with the allegations of the 
commission herein contained or with the statements of fa^ included 
in said report and certificate. 

All of which matters and things the commissic^n is ready 
59 to aver, maintain, and prove as this honorable ^urt shall 
direct, and hereby prays that said petition be disfiiissed. 

Interstate Commerce Coijn mission, 
By P. J. Farrell, 

E. M. Reidt, ! 

Cawnsel. 

City of Washington, i 

Distriot of Cohmibia^ ss: ' \ 

Balthasar H. Meyer, being duly sworn, d^oses and s^ys that he 
is a member of the Interstate Commerce Commission, i^the above- 
named respondent, and makes this affidavit on behalf of said com¬ 
mission; that he has read the foregoing answer and knojws the con¬ 
tents thereof, and that the same is true. 


Subscribed and sworn to before the undersigned; a 
within and for the District of Columbia, this 29th 
uary, 1926. 


NoMy Public. 


Replication 

Filed February 6, 1926 


The Fort Dodge, Des Moines and Southern Railroad Company, 
relator in the above-entitled cause, for replication to'the answer 
of the Interstate Commerce Commission, and p^iculaidy to Para¬ 
graph XIV of said answer, avers that: i 

Relator did not. in the letter partly quoted in said| paragraph, 
agr^ to a basis oi compensation as annu^ ren^tal for the guar^ty 
period. The full text of the letter therein referred w is hereto 
annexed and made a part of this replication. Relatdit has not at 
any time accepted the President’s estimate as the ba^ ofv com- 
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pensation for the guaranty period, as provided in section 209 of 
the transportation act, 1920. 

: Fort Dodge, Des Moines and 

Southern Railroad Company, 
By C. H. Crooks, President, 

James W. Carmalt, 

Cabmalt & Ko]^lin, 

£11 Southern Building^ 

Attorneys for Relator. 

C. H. Crooks, being duly sworn, deposes and says that he is 
president of the Fort Dodge, Des Moines and Southern Railroad 
Company, petitioner herein, and as such signed the foregoing repli¬ 
cation ; that the matters and things therein stated he verily believes 
to be true. 

' C. H. Crooks. 

Sworn to and subscribed before me this 6th day of February, 1926. 
[notarial SEAL.] Gertrtjde Ellis, 

Notary PvhUc^ D, C. 

61 Copy of letter from petitioner dated Aug. i, 19££.^ addressed 
to Bureau of Finance^ Interstate Commerce Commission 

Filed February 9, 1926 

I, George B. McGinty, Secretary of the Interstate Commerce 
Commission, do hereby certify that the attached is true copy of 
letter dated Boone, Iowa, August 1, 1922, addressed to Charles D. 
Mahaffie, Director Bureau of Finance, Interstate Commerce Com¬ 
mission, Washin^on, D. C., signed Fort Dodge, Des Moines & 
Southern R. R. Co., by C. H. Crooks, Resident, m Finance Docket 
No. 468, guaranty settlement with Fort Dodge, Des Moines & South¬ 
ern R. R., the original of which is now on file and of record in 
the office of this commission. 

In witness whereof 1 have hereunto set mv hand and affixed 
the seal of said commission this 5th day of February, A. D. 1926. 
[seal.] ' George B. McGinty, 

Secretary of the Interstate Commerce Commission. 


62 Fort Dodge, Des Moines & Southern R. R. Co., 

Boone., Iowa., August 7, 19££. 

Charles D. Mahaffie, 

Director Burecnu of Finance., 

Interstate Commerce Commission., 'Washington., D. C. 

Dear Sir : Receipt is acknowledged of your letter of July .27th, 
Finance Docket No. 468, asking for further information concerning 
accounts 202 and 214 and accounts 59 and 60, as included in our 
guaranty claim. 

Account 202, Auxiliary operations—revenues, in our case con¬ 
sists entirely of revenue derived from the sale of electric power. 
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Account 214, Auxiliary operations—expenses, in our cas^ consists 
entirely of expenses in connection with the sale of electric'j^ower. 

Account 59, Power purchased, in our case consists entirely of 
amount paid lor power purchased by us from other companies for 
the operation of our raifroad. 

Account 60, Power sold, in our case represents the amountj credited 
to power expense account of power sold, and the amount credited 
here is a portion of the amount that makes up 214. | 

The following facts will assist in making the matter j clear to 

you: . . I 

63 This property, as you know, is an electric railroa^. Some 

years prior to the beginning of the test period it seemed de¬ 
sirable to go into the commercial power business. A sjibsidiary 
company, the Central Iowa Light & Power Company, was organized 
and took over the ownership of the power house and sold poyer to the 
railroad, as well as to commercial firms and industries in this 
territory. | 

On November 30th, 1914, this subsidiary company tr^sferred 
the power house back to the railroad, retaimng the power lines and 
commercial power business, and the railroad company then operated 
the power house and sold the Central Iowa Light & Po'v^er Com¬ 
pany power which it in turn sold to its customers. 

On October 1st, 1915, the railroad took over all the property and 
business of the Central Iowa Li^ht & Power Company apd there¬ 
after sold the commercial power direct to the customers, the Central 
Iowa Light & Power Company dissolving and ceasing to epst. 

Therefore, as concerns this claim, dating from the beginning of 
the test period on July 1st, 1914, we find: ! 

From July 1st, 1914, to November 30, 1914, the railr|oad pur¬ 
chased its power for the operation of its railroad from the subsidiary 
company. 

From December 1st, 1914, to October 1st, 1915, the subsidiary com¬ 
pany bought power from the railroad and sold it to its cus^mers. 

From July 1st, 1914, to October Istj 1915, no revenue jfrom the 
sale of commercial power was included m returns to Interstate Com¬ 
merce Commission. i 

When we were negotiating with the United States Railroad Ad¬ 
ministration for standard contract fixing the anpual com- 

64 pensation we found: The Interstate Commerce Commission 
certified to the President (No. 495, Bureau of Statistics File 

No. 6484) that “The average annual railway operating income of 
the Fort Dodge, Des Moines & Southern Baibx>ad Compaijy for the 
three-year period ended Jxme 30th, 1917, was $578,071.75. j 

The amount here certified excludes $52,914.28, which is jone-third 
of the aggregate net revenue from auxiliary operation fo^ the two- 
year period ended Jime 30th, 1917, amounting to $138,742.84. The 
property of the company is operated by electricity and the [auxiliary 
operations consist of the furnishing of light and power foi^ purposes 
other than transpoipition. No auxiliary operations appeap: to have 
been conducted during the fiscal year endea June 30th, 1915.” 

The Interstate Commerce Commission later (Report-^— Road 

6484-D. C. 2873) corrected the above certificate from $579,071.75 
to $589,340.43, | ' 
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Our compensation as agreed to for the Federal control period 
then was finally agreed to as follows: 


Average annual operating income as certified to by I. C. C_$589,340.43 

Average net revenue from auxiliary operations as found by I. C. C_ 52,914.28 
Amount of net revenue from auxiliary operations for period July 
1st, 1914, to October 1st, 1915, not included in any reports ac¬ 
count handled by a subsidiary company_ 25,575.50 


Total annual compensation as agreed upon_ 667,830.21 


65 Settlement with the Railroad Administration was finally 
made on basis of the above annual compensation of 
$i67,830.21., 

Our guaranty claim is based on one-half of the above amount and 
therefore the guaranty claim includes auxiliary operations. 

The property from which the auxiliary revenues reported in 
accoimt 202 were under Federal control and the revenues therefrom 
went to the United States Railroad Administration. 

Concerning the entries in column (h) of Exhibit B. 

The following entries therein are covered by I. C. C. Bureau of 
Carriers Accounts Report Xo. 3 2873, Road No. 6494r-D. C. 2873: 


107. Freight revenue_ $371. 77 

116. Rent of equipment_ 6, 644.45 


Total operating revenue- 6,272.68 


16. Bridges, trestles, & culverts_ 817.35 

20. Poles & fixtures_ 736.22 

67. Miscellaneous car-service expenses_ 2,915.82 

78. Other transportation expenses_ 2, 836.61 

97. Rent tracks & facilities_ 27,464. 64 

218. Taxes_ 2,458.02 


24, 653.36 ^ 


Net 


30,806.04 


The following entries in column (h) of Exhibit B cover the power 
sales and expenses for the period from July 1st, 1914, to October 1, 
1915, before referred to. In other words, these entries are the 
records of receipts and expenses of the subsidiary company for that 
period. 


66 202. Auxiliary revenues_ 

22. Distribution system_ 

45. Superintendence_ 

46. Power plant buildings_ 

47. Power plant ^uipment_ 

48. Substation equipment_ 

49. Transmission_ 

50. Depreciation_ 

52. Power plant employees_ 

53. Fuel for power_^_ 

55. Lubricants for power_ 

56. Miscl. power plant supplies. 

57. Substation employees_ 

59. Power purchased_ 

83. Salaries, officers_ 

84. Salaries, clerks_ 

85. General office supplies_ 

86. Legal expenses- 

92. Injuries & damages- 


$173,956.04 
1,318.40 
1,000.00 
1,124.22 
3,063.88 

1.365.13 
1,389.33 

13,416.67 
6,425.94 
26,993.66 

204.64 

450.64 
1,745.64 

22,426.98 

6.120.14 
2,354.20 
1,557.91 

881.00 

22.50 
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ft3. Insurance_ j$l,850.00 

94. Stationery & printing_ I 484.87 

214. Auxiliary expenses_I_ 2,910.40 

Taxes_ 1 123.37 

I _ 

97,229.62 

Net account power_ 76,726.52 

67 The details of the above two lists of entries in Column H, 


Exhibit B, makes up the total of $157,532.56 as ^own in 
original report. | 

I trust this will make the matter entirely clear to you. 

Fort Dodge, Des Moines & Southern R. R. Co. 
By C. H. Crook, President. j 

68 Joinder in issue \ 


Filed February 9,1926 


The Interstate Commerce Commission, respondent in ..the above- 
entitled cause, for answer to the replication of the Fort Dodge, Des 
Moines & Southern Railroad Company, relator, joins issue jupon the 
relator’s replication to the first plea. i 

Interstate Commerce Com^ssion, 
By P. J. Farreix, | 

E. M. Reidy, I 

Attorneys. 

City of Washington, j 

District of Col/wmbia.^ ss: j 

Balthasar H. Meyer, being duly sworn, d^oses and says that he 
is a member of the Interstate Commerce (x)mmission, tHe above- 
named respondent, and makes this affidavit on behalf of daid com¬ 
mission ; that he has read the foregoing joinder in issue afid knows 
the contents thereof, and that the same is true. ! 

Balthasar H. ij^EYER. 

Subscribed and sworn to before the undersigned, a notary public 
within and for the District of Columbia, this 9th day of February, 
1926. j 

G. P. Werner, Notary Public, 
[notarial seal.] I 


69 Supreme Court of the District of Columbia 1 

I 

•. ■ I ‘ 

Monday, June 1% 1926. ; 
Session resumed pursuant to adjournment, Mr. Justice Hitz 
presiding. I 

♦ ♦ ♦ ♦ ♦ • ♦ • j.,. 

This cause coming on for hearing upon the petition, ruli to shpw 
cause, answer, replication, and joinder of issue, and having heretofore * 
been argued and submitted to the court, it is considered! that the 
prayers of the petition be granted, that the writ of mandamus* issue. 
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as therein prayed, and that the petitioner recover of respondent its 
costs of suit,' to be taxed by the clerk, and have execution thereof. 

From the foregoing judgment the respondent by its attorneys of 
record in open court notes an appeal to tne Court of Appeals. 

_ / 


Assigrument of errors 
Filed June 24, 1926 

4c ♦ « « ♦ « « 

Comes now the respondent. Interstate Commerce Commission, and 
says that the Supreme Court of the District of Columbia erred in the 
following particulars, which, upon its appeal to the Court of Appeals 
said respondent assigns as errors: 

(1) The court erred in entering judgment against respondent and 
in favor of petitioner. 

(2) The court erred in refusing to discharge the rule to show 
cause. 

70 (3) The court erred in refusing to dismiss the petition. 

(4) The court erred in holding that petitioner did not accept 
the President’s estimate of petitioner’s just compensation within the 
meaning of section 209(2) of the transportation act, 1920. 

(5) The court erred in holding and directing that a writ of man¬ 
damus should be issued requiring respondent to appoint a board 
of referees in accordance with the prayer of the petition. 

P. J. Farrell, 

E. M. Keidt, 

Attorneys for Resfondeivt, 


Service of the above assignment of errors accepted this 24th day 
of June, 1926. 

i Carmalt & Koplin, 

Attorneys for Petitioner, 
Per James W. Carmalt. 


Designation of record on apyecd 
' Filed June 24, 1926 

« 4e 4c 4c 4c . 4c 4c 

The clerk will please include in the record on appeal the fol¬ 
lowing : 

(1) Original petition and Exhibits 1 to 7, inclusive, thereto 
attached. 

(2) Rule to show cause. 

(3) Answer of Interstate Commerce Commission. 

71 (4) Implication of petitioner and, in lieu of copy- of letter 

attached thereto, corrected copy of same letter introduced 
at oral argument. 
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! 

(5) Joinder in issue. 

(6) Judgment for petitioner order; appeal noted. 

(7) Assignment of errors. 

(8) This designation. 

P. J. Farrki4^, 

E. M. Reidy, 1 
Attorneys for Respotident, 

! 

Service of the above designation accepted this 24th day <j)f June, 
1926. j 

Carmadt & Koplin, ! 

Attorneys for Petit^Umer, 
Per James W. C arm alt. | 

I 

72 Supreme Court of the District of Columbia j 

United States of America, j 

District of Columbia^ ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages, nikmbered 
from 1 to 71, both inclusive, to be a true and correct transcript of 
the record, according to directions of counsel herein filed, Copy of 
which is made part of this transcript, in cause No. 70994 at law, 
wherein the United States of America ex rel. Fort Dod^, Des 
Moines and Southern Railroad Company is petitioner and Imerstate 
Commerce Commission is respondent, as the same remains lipon the 
files and of record in said court. 

In testimony whereof, I hereunto subscribe my name and Cffix the 
seal of said court, at the city of Washington, in said DistCjct, this 
27th day of Auguk, 1926. 

[seal.] Frank E. Cunningham, t^rh, 

(Indorsed on cover:) District of Columbia Supreme CouCt. No. 
4505. Interstate Commerce Commission, appellant, vs. The United 
States of America ex rel. Fort Dodge, Des Moines and ^uthem 
Railroad Company. Filed Sept. T, 1926. Court of Appeals, Dis¬ 
trict of Columbia. Henry W. Hodges, Clerk. I 












SUBJECT INDEX 


STATEMENT_ 

PROCEEDINGS BEFORE THE COMMISSION 
PROCEEDINeS IN LOWER COURT_ 


ARGUMENT__ 

SECTION 209 OF THE TRANSPORTATION ACT, 1920. 
DOES NOT REQUIRE THE COMMISSION TO AP 
POINT A BOARD OF REFEREES FOR THE PUR 
POSE MENTIONED IN THE PRAYER OF THE PETI 
TION OR FOR ANY OTHER PURPOSE_ 


10-11 


THE ONLY AUTHORITY THE COMMISSION HAS TO! 
APPOINT A BOARD OF REFEREES IS CONTAINED! 
IN SECTION 8 OF THE FEDERAL CONTROL ACT,! 
BUT THAT AUTHORITY HAS BEEN EXTINGUISHED | 
BY AGREEMENT BETWEEN APPELLEE AND THE 
DIRECTOR GENERAL OF RAILROADS_ 


TABLE OF CASES CITED 


C(ymmi88ioner of Patents v. Whiteley, 4 WaU., 522_ I 

Guaranty Settlement With Fort DodgOy Des Moines & Southern ] 

RaUroady 94 I. C. C., 512_ 

Hail V. Payney 254 U. S., 343_ 

Hoover v. Sailing, 102 Fed., 716- 

Hoover v. Sailing, 110 Fed., 43- 

Interstate Commerce Comm. y. Humboldt S. S. Co. 


224 U. S., 

474___;_ 

Interstate Commerce Comm. v. Waste Merchants^ Assn., 260 

u. s., 32 ___ 

Kansas City Southern Ry. Co. v. Interstate Commerce Comm., 

252 U. S., 178_ 

Klokke V. Stanley, 109 Ill., 192_ 

Louisville Cement Co. v. Interstate Commerce Comm., 246 

U. S., 638_ 

Hess V. Fisher, 223 U. S. 683_21, 

Riverside OH Co. v. Hitchcock, 190 U. S., 316_ 

Robnett y. United States, 169 Fed., 778_-_ 

13590—26-1 /t) 
























Page 


8t. Louis, Kennett d Southeustem Railroad Co. v. United 

States, et al., 267 U. S., 346_16,17 

U. S. ex rel. Abilene d Southern Ry. Co. v. Interstate Commerce 

Comm., S Fed. (2d), 901_ 18 

U. S. ex rel. Kansas City Southern Railway v. Interstate Com¬ 
merce Comm., 6 Fed. (2d), 692_ 20 

U. S. ex rel. Kansas City Southern Railway v. Interstate Com¬ 
merce Comm., 269 U. S., 570___ 21 

United States v. Wood, 70 Fed., 485_ 23 

Waste Merchants’’ Association v. Director General, 57 I. C. C., 

686_ 22 

Work V. U. S. ex rel.. Rives, 2&1 U. S., 175_ 21 










In the Court of Appeals of the Dis^ct 

of Columbia 

i 

April Term^ 1926 | 


At Law, No. 4505 
Interstate Commerce Commision 


United States ex rel. Fort Dodge, Des Morisps & 
Southern Railroad Company, appellee I 


BRIEF FOE INTERSTATE COMMERCE COMMISSION 


STATEMENT 


This is an appeal from a judgment of the Su¬ 
preme Court of the District of Columbia, entered 
June 14,1926, the body of which reads: 

I 

This cause coming on for hearing upon 
the petition, rule to show cause, answe]|*, re¬ 
plication, and joinder of issue, and hdving 
heretofore been argued and submitted t|) the 
court, it is considered that the prayeips of 
the petition be granted, that the writ of :|naii- 
damus issue as therein prayed, and tha|: the 
petitioner recover of respondent its coste of 
suit, to be taxed by the clerk, and have! exe¬ 
cution thereof. (Rec. 45-46.) ! 
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The prayers of the petition referred to in the 
judgment are as follows: 

1. That a rule may be laid requiring the 
respondent, the Interstate Commerce Com¬ 
mission, to appear and answer this petition 
within such time as the court may deem 
proper, and to show cause, by a time limited 
in said rule, why a writ of mandamus should 
not issue. 

2. That a writ of mandamus may issue di¬ 
rected to said’ respondent, the Interstate 
Commerce Commission, requiring it to per¬ 
form the duty imposed upon it by section 
209 of the transportation act, 1920, and spe¬ 
cifically to appoint a board of referees to de¬ 
termine the just compensation due to the re¬ 
spondent [relator] for the period from 
March 1, 1920, to September 30, 1920, 
[September 1, 1920], during which the said 
guaranty of the United States imder said 
section 209 was operative. (Rec. 10.) 

PB0€££DIN6S BEFOBE THE COMIUSSION 

I 

Pertinent facts may be stated as follows: The 
case arises out of action by the commission in a 
proceeding before it known as Finance Docket No. 
468, wherein the commission found, after hearing, 
that the amount necessary to make good the guar¬ 
anty of section 209 of the transportation act, 1920, 
to the Fort Dodge, Des Moines & Southern Rail¬ 
road Co., hereinafter called the appellee, was 
$68,434,45; that an aggregate amount of $137,500 
had been certified by it to the Secretary of the 




Treasury for payment as advances under para¬ 
graph (h) of that section, and that therefore mere 
was an amoimt due the United States in finaj set- 

I 

tlement, of $69,065.55 on accoimt of overpayment 
to the carrier, for which the commission issued its 
certificate No. A-1029 of February 2, 1925. 
anty settlement with Fort Dodge, Des Moines <& 
Southern Railroad, 94 I. C. C. 512. (Rec. 30[-34.) 

Section 209 of the transportation act, 1920, ^eals 
with the guaranty by the United States to caijriers. 
for the six months’ period following the termina¬ 
tion of Federal control, ending September 1, l1920. 
Paragraphs (&), and (c) (1) and (2), of tha^ sec¬ 
tion provide: i 

(h) This section shall not be appli^ble 
to any carrier which does not on or bfefore 
March 15, 1920, file with the commiss:f.on a 
written statement that it accepts all th^ pro¬ 
visions of this section. | 

(c) The United States hereby guaran¬ 
tees— ! 

(1) With respect to any carrier | with 
which a contract (exclusive of so-called co¬ 
operative contracts or waivers) has been 
made fixing the amount of just compensa¬ 
tion under the Federal control act, that tiie 
railway operating income of such carri4r for 
the guaranty period as a whole shall pot be 
less than one-half the amount named id such 
contract as annual compensation, or, ^ehere 
the contract fixed a lump sum as comjiensa- 
tion for the whole period of Federal opera- 
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tion, that the railway operating income of 
such carrier for the guaranty period as a 
whole shall not be less than an amount which 
shall bear the same proportion to the lump 
sum so fixed as six months bears to the nmn- 
ber of months during which such carrier 
was under Federal operation, including in 
both cases the increases in such compensa¬ 
tion provided for in section 4 of the Federal 
control act; 

(2) With respect to any carrier entitled 
to just compensation imder the Federal con¬ 
trol act, with which such a contract has not 
been made, that the railway operating in¬ 
come of such carrier for the guaranty period 
as a whole shall not be less than one-half of 
the annual amoimt estimated by the Presi¬ 
dent as just compensation for such carrier 
under the Federal control act, including the 
increases in such compensation provided 
for in section 4 of the Federal control act. 
If any such carrier does not accept the 
President’s estimate respecting its just com¬ 
pensation, and if in proceedings under sec¬ 
tion 3 of the Federal control act it is deter¬ 
mined that a larger or smaller annual 
amount is due as just compensation, the 
guaranty under this paragraph shall be in¬ 
creased or decreased accordingly. (Eec. 3-4.) 

The first paragraph of the commission’s report, 
which was attached to the petition in the court be¬ 
low and made Exhibit 4 thereof, reads: 

The Fort Dodge, Des Moines & Southern 
Railroad Company, hereinafter termed the 
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carrier, is a carrier by electric railroad, 
which during the guaranty period engaged 
as a common carrier in general traiisporta-; 
tion in the State of Iowa. Its line of rail- 

I 

road was under Federal control from Janu¬ 
ary 1, 1918, to February 29, 1920, incisive, 
and it is, therefore, a carrier within the 
meaning of paragraph (a) of section 209 of 
the transportation act, 1920. The carrier 
£Qed with us a written statement accepting 
the provisions of section 209 on Marcjh. 11, 
1920. (Rec. 31.) | 

In May, 1920, prior to any hearing in thi^ pro¬ 
ceeding, the commission issued certificates to the 
Secretary of the Treasury in favor of the ap^eUee 
totaling $137,500, under the authority conl^erred 
upon it by paragraph (h) of section 209, 4s ad¬ 
vances on account of guaranty, to enable ap]pellee 
to meet its fixed charges. (Rec. 34.) | 

AppeUee, having applied for a formal hearing, 
was given opportunity to introduce testimony con¬ 
cerning its guaranty under section 209 befoi^e an 
examiner of the commission on September 14,| l923. 
At this hearing much testimony was taken and 
other evidence in the form of exhibits was ^iitro- 
duced. Coimsel for appellee asked leave, 4^hich 
was granted, to file a brief in support of hi^ cbn- 

• i 

tentions. Such brief was filed, and on September 
17,1924, the commission, as a result of its inve^tiga- 

I 

tion in the premises, issued a proposed report to 
which exceptions were filed by counsel for appellee. 









6 


and argument was liad thereon before division 4 
of the commission on November 21,1924. On Feb¬ 
ruary 2,1925, the commission issued its report and 
certificate in this case (Rec. 30-34), and the ma¬ 
terial portion of the certificate mentioned is: 

2. The commission has ascertained and 
hereby certifies to the Secretary of the Treas¬ 
ury tiiat the amount of $68,434.45 is the 
amount necessary to make good to said car¬ 
rier the guaranty provided by said section. 

3. The commission has heretofore certified 
to the Secretary of the Treasury as advances 
under section 209(^) an aggregate amoimt 

’ of $137,500, as follows: 

Certificate No. 31, May 22,1920, $75,000. 

Certificate No. 38, May 29,1920, $62,500. 

4. The commission hereby certifies that the 
amount due the United States on account of 
overpayment to the carrier under section 
209(h) is $69,065.55. 

5. The commission has made final determi¬ 
nation as aforesaid of the amount of the 
guaranty provided for by section 209 of the 
transportation act. 

(Rec. 34.) 

Following the commission’s report and.certifi¬ 
cate, appellee, imder date of February 19, 1925, 
petitioned for a reopening of the case, which was 
denied on April 6, 1925. A supplemental petition 
to reopen, filed April 15, 1925, was denied June 1, 
1925. Petition for the appointment of a board of 
referees was filed by appellee with the commission 
on July 14, 1925 (Rec. 35-36), and on September 



14, 1925,, a brief in support of that petition was 
filed. On October 5,1925, this petition was (|enied 
by the commission. (Rec. 36.) ! 

I 

I. 

PBOCEEBINOS IN THE I^mEE COU^ 

- .' •! 

■ ' i ■ • ■ ' 

• I . - 

Thereupon appellee filed its petition in thje Su¬ 
preme Court of the District of Columbia for i writ 
of mandamus, and the material portion of its 

* • I 

prayer is: . | > 

2. That a writ of mandamus may [issue 
directed to said respondent, the Inte:|^tate 
Commerce Commission, requiring it t6 per¬ 
form the duty imposed upon it by s^tion 
209 of the transportation act, 1920J and 
specifically to appoint a board of reiei'ees 
to determine the just compensation dde to 
the respondent [rdator] for the period!from 
March 1, 1920, to September 30,1920 tSep¬ 
tember 1,1920,] during which the said ^ar- 
anty of the United States under said s4ci ion 
209 was operative. (Rec. 10.) | 

The commission filed an answer,- in whi^ it 
denied, generally speaking, the material allegaltions 
contained in the petition. In paragraph VH of 
its answer (Rec. 38), the commission admitted, as 

alleged in the petition, that, subsequent to the 

■ ■ ■ 1 , 
period of Federal control, the President, aeting^ 

through the Director General of Railroads, seittled 

with appellee and adjusted, liquidated, and wpund 

up all matters, including compensation, and aU' 

accounts and disputes arising out of or inddefit to. 

the use of appellee’s railroad during the period of 
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I 

Federal control, and in paragraph VIII of its 
answer (Rec. 38), the commission admitted that 
the settlement referred to in paragraph VII was 
made by mutual agreement between the Director 
General of Railroads and appellee. Paragraph 
XIV of the comqiission’s answer is in words and 
figures as follows: 

Answering paragraph XIV of the peti¬ 
tion, the commission admits that the allega¬ 
tions therein contained are true, except 
that the commission denies that petitioner 
‘‘ did not accept the said estimate of the 
President as just compensation for the rail¬ 
road property and equipment taken over by 
the Government for operating during Fed¬ 
eral control.” In this connection the com¬ 
mission alleges that in a communication 
dated August 1, 1922, and addressed to the 
commission’s director of finance, Charles D. 
Mahaffie, by the petitioner’s president, C. H. 
Crooks, the latter, among other things, said: 

‘‘Our compensation as agreed to for the 
Federal control period then was finally 


agreed to as follows: 

i 

Average annxial operating inc<Hne as certi¬ 
fied to by 1. C. C_^-$589,340.43 

Average net revenues from auxiliary op- 

I erations as found by 1. C. C-1—-- 52,914.28 

■ Amount of net revenue from auxiliary op¬ 
erations for period July 1st, 1914, to Oc- 
tcrft)er 1, 1915, not included in any reports 
account handled by a subsidiary company. 25,575.50 


Total fltiTinal compensation as agreed 
upon_ 667,830.21 








‘‘Settlement with the railroad administra¬ 
tion was finally made on basis of the ibova 
annual compensation of $667,830.21.’ V L .t ' 

(E.39.) i J : 

■ >1 

Replication to the commission's answer was ^de 
by appellee, in which the full text of the letter jmen- 
tioned in paragraph XIV of the answer set 
out (Rec. 42-45), joinder of i^e was made ([Rec. 
45), and hearing was had on February 9,1926, in. 
the Supreme Court of the District of Coluihbia.; 
On Jxme 14, 1926, that court granted, the prayer 
of the petition, without either written or oral <{)pin-, 
ion, and directed that the writ of mandamus issue 
(Rec. 45-46), whereupon an appeal was not^ in 
open court to the Court of Appeals of the Dis^ictc^ 

(Rec. 46.) Appellant assigned errors as foUov^:' t 

j ■ 

(1) The court erred in entering judgment 
against respondent and in favor of 
tioner. 

(2) The court erred in refusing to j dis¬ 
charge the rule to show cau^. I 

(3) The court erred in refuring to distniss 

the petition. ' ^ i 

(4) The court erred in holding that peti¬ 

tioner did not accept the President’s ^ti- 
mate of petitioner’s just compensation v^th- 
in the meaning of section 209 (2). * of | the 
transportation act, 1920. I 

(5) The court erred in holding and di^ect^ 
ing that a writ of mandamus should be.is^ed 
requirii^ respondent to appoint a board of 
referees in accordance with the prayet of 
thepelition. 

(Rec. 46.) 
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ARGUMENT 

SECTION 209 OP THE TRANSPORTATION ACT, 1920, DOES 
NOT REQUIRE THE COMMISSION TO APPOINT A BOARD 
OF REFEREES FOR THE PURPOSE MENTIONED IN THE 
PRATER OF THE PETITION OR FOR ANT OTHER PURPOSE 

- It is not necessary in this connection to discuss 
matters of procedure mentioned in the first para¬ 
graph of the prayer of the petition (Rec. 10), and 
the only matter covered by the second and last 
paragraj^h of the prayer is the failure of the com¬ 
mission to appoint a board of referees to deter¬ 
mine the just compensation due to appellee under 
the guaranty section of the transportation act, 
namely, section 209. An examination of that sec¬ 
tion, however, will fail to disclose any language 
which imposes upon the commission the duty of 
appointing a board of referees for the purpose 
mentioned or for any other purpose. The portion 
of section 209 particularly relied upon by counsel 
for the appellee is paragraph 2, hereinbefore set 
forth, particularly the last sentence of that para¬ 
graph, which reads: 

* * * carrier does not ac¬ 

cept the President’s estimate respecting its 
just compensation, and if in proceedings un¬ 
der section 3 of the Federal control act it 
is determined that a larger or smaller annual 
amount is due as just compensation, the guar¬ 
anty imder this paragraph shall be increased 
or decreased accordingly; (Rec. 4.) 

and, since the duty appellee is asking the court to 
compel the commission to perform has hot been im- 








■^i7-.<. 




I 

I)osed upon the comihission by; law, it neeessalHBy 
follows that appellee’s application for<the issuance 
of a writ of roand^us has ho foundatu»i| up<m 
which to rest; I r 


THE ONLY ACraOBITY THE COfflHISSlOH HAS TO ApPCWQIT 
A BOABB OF BEFEBEES IS CONTAINED IN SECTION rOF 
THE FEDEBAL CONTBOL ACT, BUT mAT AUTHOBljlT HAS 
BEEN EXTINGUISHED BY AGBEEHENT BETW^ [APPEL¬ 
LEE AND THE DIBECTOB GENEBAL OF BAILl^ADS 


Appellee does not ask the court, by the isihiance 
' ' ! 
of a writ of mandamus, to compd the eomniission 

to perform a duty imposed upon it by, section 3 of 

_ ’ ■> • * 'I 

the Federal control act, but, if the fact were bther- 
wise, the court could not comply with the Truest, 
for the reason that the authority to appoint a board 
of referees which the commission would otherwise 
have under said section 3 has b^n taken a^y by 

'• s ' ■ I 

the agreement and settlement by ^d between 
appellee on the one hand and the President, Acting 
through the Director General of Pailroads, <pn the 
other hand. . . i . 

This fact is established by the letter, of ap^ll(^’s 
president, hereinbefore referred to, whiclji w^ 
made a part of the replication to the commission's 
answer in the lower court (Rec. 41), and al^ by 
correspondence between appellee and the director 
general in which the latter refused to reopen the 
agreement and settlement covering matters apsing 


out of Federal control made with him by apjtellee. 






(Rec. 35.) Appellee has acfcaowledged re^pt pf 
all money due to it on account of matters 
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out of Federal control, which are the only matters 
in connection with which the commission, upon ap¬ 
plication,' is authorized to. appoint a board of ref¬ 
erees. (Rec. 2.) The letter of appellee’s presi¬ 
dent, as hereinbefore shown, reads in part as fol¬ 
lows : 

Our compensation as. agreed to for the 
Federal control period then was finally 
agreed to as follows: 

Average annual operating income as 


certified to by 1. C. C_$589,340.43 

Average net revenue from auxiliary oper¬ 
ations as found by 1. C. C_ 52,914.28 


I Amount of net revenue from auxiliary 
operations for period July 1st, 1914, to 
October 1, 1915, not included in any 
' reports account bandied by a subsidiary 

company_ 25,575.50 

' ■ I - t 

Total annual compensation as 
agreed upon__ 667,830.21 

Settlement with the railroad adminsira- 
tion was finally made on basis of the above 
annual compensation of $667,830.21. 

(Rec. 44.) 

t 

One-half of the amoxmt mentioned is $333,915.10, 
which was the amoimt claimed by the carrier and 
used by the commission in its report. (Rec. 33.) 
In other words, what the commission did, in deter- 
mining appellee’s guaranty, was to use the figures 
agreed upon by the appellee and the President, and 
having done so we submit that there is no authority 
for the appointment of a board of referees under 
section 3 of the Federal control act, or imder any 
other provision of law. The President does not 










estimate the carrier’s just compensation fo:|* the 
guaranty period, as the language of the pelfition 
claims. (Rec. 9.) . The authority of the i^es^dent 
covers the Federal control period, and the! sum 
agreed upon by and between the carrier ,an(^ the 
President as compensation for matters ariang out 
of Federal control is us^ by the commissi^^n in 
determining matters covered by section ^9 (^f tie 
transportation act. The contention of appell^ is, 
as shown by paragraph XVII of its petition here¬ 
in (Rec. 9), that it rejected the President’s! esti¬ 
mate, and it bases this contention upon a petition 
filed with the director general, dated April 14,1925, 
after the agreement and settlement by and beljween 
the carrier and the director general had b^n tjoade. 
It will also .be ol^seryed that this attempt op the 
part of the appellee to get away from the a^ee- 
ment and settlement with the director general was 
not made until after the commission had issu^ ite 
report of February 2, 1925, finding that there was 
due from the carrier to the Gtovemment the sum of 

I 

$69,065.55. The director general, however, by jietter 
dated Jime 10, 1925, to appellee’s attorney, (Rec. 
35) refused to reiopen or interfere in any wayj with 
the agreement or settlement that had been We: 
In this connection, the director general said: | 

As you are aware, a final adjustment was 
made between the United States Rai^oad 
Administration and the Fort Dodge,| Des 
. Moines. & Southern Railroad Company; 
which was evidenced by a contract ojf s6t- 
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tlement dated the 26th day of November, 
1920. You have had access to the files of the 
Railroad Administration, showing the details 
of this adjustment, and I must decline at 
this time to make any additional certificate, 
or in any wise reopen such final adjust¬ 
ment. (Rec. 35.) 

It thus appears that appellee by final settlement 
with the director general has waived any further 
claim for compensation imder section 3 of the Fed¬ 
eral control act, and that the commission has been 
deprived of the authority it might otherwise have 
to appoint a board of referees. 

Where, as here, the amoimt of just compensation 
pertaining to the Federal control period is agreed 
upon by and between the carrier and the I^esi- 
dent, the commission is required to use that esti- 

, : 5' ' I I 

mate, but in doing so it must exercise discretion, 
among other things, in connection with matters 
covered by section 209 (/) (3), where it is provided: 

' (/) In computing railway operating in¬ 
come, or any deficit therein, for the guar¬ 
anty period for the pui^ose of this sec¬ 
tion. * * * 

(3) There shall not be included in oper¬ 
ating expenses, for maintenance of way and 
structures, or for maintenance of equip¬ 
ment, more than an amount fixed by the 
commission. In fixing such amount the 
commission shall so far as practicable apply 
the rule set forth in the proviso in para¬ 
graph {a) of section 5 of the ‘‘standard con¬ 
tract” between the United States and the 



carriers (whether or not such contract has 
j been entered into with the carrier T^ose 

I 

railway operating income is being Icom- 
; pute(^ (Rec. 5); , | 

and that such discretion was used in the case dnder 

I 

consideration is shown by the commission's report. 
(Eec. 30-34.) ! - 

Appellee’s real complaint is not that it did not 

I 

accept the President’s estimate of its just coidpen- 

i 

sation, but is, instead, that from the ‘‘total ahnual 
compensation as agreed upon” (using Mr. Cifook’s 
language), of $667,830.21, or one-half of that^ sum, 
$333,915.10, for the guaranty period; the coijnmis- 
sion, as it is required to do by section 209 (/) (3), 
adjusted this amoimt and made certain dedudions 
which showed that the carrier had already| been 
advanced $69,065.55 more than it was entitl^ to. 
If this adjustment had not been made by the! com¬ 
mission we feel certain that the appellee' would not 
be in court now looking for the appointment of a 
board of referees. , | 

^ _ I 

Notwithstanding that, as shown above, th^ duty 

* ^' I . 

of determining the allowances to be made for jmain- 
tenance during the guaranty period is imiposed 
upon the commission by section 209 of the trans- 

I 

portation act, appellee seeks to have substituted 
for the judgment of the commisaon in this connec¬ 
tion the judgment of a board of referees, but ^ch a 
substitution ^n not be made where, sis here, |it has 
not been authorized by law. . - | 
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That the effect of the agreement and settlement 
by and between the appellee and the director gen¬ 
eral is to extinguish any claim that the carrier 
might otherwise have under the Federal control act 
is shown by the decision of the Supreme Court in 
St. Louis, Kennett & Southeastern Railroad Cowr- 
pany v. United States et al. (267 XJ. S. 346), in 
which the court, among other things, said: 

* * * There was annexed to the peti¬ 
tion as an exhibit the copy of a contract be¬ 
tween the plaintiff and the Director General 
of Railroads, dated February 26, 1919. It 
deals, in the main, with the mutual relations 
of the parties for the period after July 1, 
1918, but section 3 of the contract provides 
as follows: 

‘‘The company * * * expressly ac¬ 
cepts the covenants and obligations of the 
director general in this agreement set out 
and the rights arising thereunder in full ad¬ 
justment, settlement, satisfaction, and dis¬ 
charge of any and all claims and rights at 
law or in equity, which it now has or here¬ 
after can have against the United States, 
the President, the director general or any 
agent or agency thereof by virtue of any¬ 
thing done or omitted, pursuant to the acts 

of Congress herein referred to.’^ (Id. 349.) 
***** 

i The petition alleges, among other things, 
“that section 3 thereof does nol^ contain and 
was not intended to contain any receipt or 
acknowledgment of any consideration by or. 
in favor of the plaintiff for the use of said 



railroad property during s^d six mc^nths 
from January 1 to July 1, 1918^^*; that the 
section refers only to other provisions; and 
that the ‘‘plaintiff gained nothing by th^ ex¬ 
ecution of this contract, and by it no ri^ts 
were lost/’ * * The contract heire^in 
question appears to have been careifully 
drawn. It is the standard form short-line 
or cooperative contract said to have been* exe- 
cirted by more than a hundred railroads. 

. The language employed in section 3 to[ em¬ 
body the agreement for settlement and re- 
lease of claims is so clear and comprehe^ve 
as to leave on its face no room for conspuc- 
tion. * * *. And we do not find any 
other part of the contract any provision 
which prevents the application of the release 
clause to the claims here in suit. (Id. ^9.) 

" i 

By referring to the language contained inj sec¬ 
tion 3 of the standard form of contract, enlfered 
into between the appellee and the Director General 
of Railroads, and made Exhibit 3 to the petition in 
the lower court (Rec. 16), it will be seen that the 
finding of the Supreme Court in the St. Loms, jBTen- 

- I 

nett & Southeastern case, supra, is equally appli¬ 
cable here. j , 

The appellee may think it erred in accepting the 
President’s estimate of its just compensation^ but 

• I 

we submit that it is not proper to attempt to coirrect 
that error by resorting to lie writ of mandaimus. 
In Klokke v. Stanley, 109 HL 192, the court, aijnqng 
other things, said: I 
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Mandamus will not lie to relieve a party 
from the consequences of his own mistake as 
this would be contrary to the policy of the 
law. 

In Commissioner of Parents v. Whiteley (4 Wall 
522), the Supreme Court said: 

' The principles of law relating to the 
remedy by mandamus are well settled. 

It lies where there is a refusal to perform 
a ministerial act involving no exercise of 
judgment or discretion. 

It lies, also, where the exercise of judg¬ 
ment and discretion are involved and the 
officer refuses to decide, provided that, if he 
decided, the aggrieved party could have his 
decision reviewed by another tribunal. 

It is applicable only in these two classes 
of cases. It can not be made to perform the 
functions of a writ of error. (Id. 533-534.) 

In United States ex rel. Abilene & Southern 
Railway Company v. Interstate Commerce Commis¬ 
sion, decided November 2, 1925, by this court, and 
reported in 8 Fed. (2d) 901, the carrier sought by 
mandamus to compel the commission to ascertain 
and certify to the Secretary of the Treasury the 
amount payable to it imder section 204, the main 
question in the case being whether the carrier’s 
railroad was under Federal control, or instead was 
privately operated, during that portion of the 
period bf Federal control for which the claim was 
inade. The commission held a hearing upon this 


rv’' 
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proposition, and found that, based upon its ipter- 
pretation of this section, the carrier was under fed¬ 
eral control during the period involved and cbuld, 
therefore, make no claim under that section. |This 

court, in holding that the lower court had properly 
refused to issue a writ of mandamus, among bther 

things, said: | 

* * * The statute here imder coiisid- 
eration provides for the payment of a d^cit 
to railways not under Federal operatiop, the 
deficit to be ascertained by the Inter^te 
Commerce Commission, in the manner jpro- 
vided in the transportation act. This duty 
imposed upon the commission is judici^ in 
character, calling for a determination not 
only of the facts arising in the parti(hilar 
case, but for an interpretation of the! law 
applicable thereto. This, we think, palls 
for more than a mere ministerial act ijo be 
performed by the commission upon express 
direction of law. It invokes the exercise of 
judicial discretion which can not be |con- 
troUed by the writ of mandamus. To deter¬ 
mine the matters raised by this appealj the 
court is called upon to review the pro(|eed- 
ings had before the commission, and to deter¬ 
mine whether or not error was commi|;ted. 
To thus review the case in the present pro¬ 
ceeding would amount to the conversion of 
the writ of mandamus into a writ of error. 
This, it has been universally held, can! not 
be done. (Id. 902.) | 


A writ of certiorari was denied by the Supreme 
Court in this case on March 15,1926. 

In United States ex rel, Kansas City Southern 
Bailway v. Interstate Commerce Commission (6 
Fed. (2d) 692), allegations were made that the 
commission ‘^failed to obey that mandate of” sec¬ 
tion 19(a) of the interstate commerce act in that 
' ‘‘it failed to ascertain and report the economic or 

exchange value of the common carrier property, 

■1 

but instead reported a so-called rate-making value 
thereof.” It was also alleged that the commission 
“failed and refused to comply with the command 
of the statute to state and report ‘an analysis of 
the methods of valuation employed’ or to ‘ascertain 
and report separately other values, and elements of 
value, if any,’ or to report in detail, as to each 
piece of property, ‘the original cost to date,’ or ‘the 
value, as well as original cost and reproduction cost, 
of all the property used by the appellants.’ ” This 
court held that the writ of mandamus would not 
lie, and among other things said: 

It is true that the commission did not base 
' its valuation upon the earning capacity of 
the carrier properties to the extent claimed 
by the appellants, nor upon the market value 
of their outstanding securities. Neverthe¬ 
less it is manifest that the commission fully 
assumed and exercised the authority or jur¬ 
isdiction imposed upon it by the act, and that 
the real complamt of the appellant is, not 
that the commission refused to consider the 






mm 


points in question, but that it /coh^er^ 
them and thereupon decided them enfone- 
ously. , The real relief sought by the ai)pel- 
lants, accordingly, is that the valuatioiji re¬ 
ported by the commission be set aside j and 
other valuations ordered. This clearly 
brings the case within the well-established 
rule that the action of mandamus can nbt be 
used as a substitute for an appeal, nor [as a 
writ of error. The petition of the appel¬ 
lants in effect calls for such a review of the 
proceedings of the commission, in violation 
of the rule just stated. It was rightly dis¬ 
missed. Interstate Commerce Commiksiorb 
V. Waste Merchants^ Association^ 2^ 13, S. 
32, 43 S. Ct. 6, 67 L. Ed. 112; Riverside Oil 
Co. V. Hitchcock, 190 U. S. 316,23 S. Ct.j 698, 
47 L. Ed. 1074; Ness v. Fisher, 223 U. S. 683, 
23 S. Ct. 356, 56 L. Ed. 610; Holl v. P^yne, 
254 U. S. 343, 41 S. Ct. 131, 65 L. Ed. 295; 
Work V. Z7. S. ex rel. Rives, 45 S. Ct. 26^, 69 
L. Ed. (March 2, 1925) ; 26 Cyc. 177, pbtes. 
(Id. 694.) I 

Writ of certiorari was denied , by the Sup:j[*eme 
Comrt in this case on October 19, 1925. (269 IJ. S. 
570.) ” • : I 

In Interstate Commerce Commission v. yi[aste 
Merchants" Association (260 XJ.' S. 32), the| Su¬ 
preme Court held that mandamus would not lie to 

^ ■ * i 

compel the commission to set aside its decision 
denying reparation to certain shippers by ceii^ain 
carriers because of loading services .which, it| was 
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daimed, the carrier failed to perform imder its 
tariffs, and which the shippers were thus obliged 
to do. After stating the facts the court said: 

We have no occasion to consider the merits 
of the controversy before the commission. 
That it did not dismiss the complaint for lack 
of jurisdiction is clear. It heard the case 
fully. It found that the rates charged were 
not unreasonable or discriminatory in viola¬ 
tion of the commerce act, nor unreasonable 
for the services actually performed, in viola¬ 
tion of the Federal control act. It found 
that the conditions complained of were an 
incident of the World War; that the ar¬ 
rangement for loading was a voluntary one 
beneficial to dpmplainants’ members; that 
there was no provision in the tariffs for 
allowance to shippers who load cars; and 
that, therefore, such allowance could not 
legally be made by the carriers. The com¬ 
mission dismissed the complaint because it 
held that the petitioners were not entitled 
to relief. Waste Merchants^ Association v. 
Director General,'bl I. C. C. 686. 

Petitioners sought in the proceeding to set 
aside the adverse decision of the commission 
on the merits and to compel a decision in 
their favor. The Court of Appeals granted 
the writ. This was error. Mandamus can 
not be had to compel a particular exercise of 
' judgment or discretion. Riverside Oil Co. v. 
Hitchcock, 190 U. S. 316; Ness v. Fisher, 
223 U. S. 683; Hall v. Fa/yne, 254 U. S'. 343; 





or be used as a writ of error, Comimis- 
sioner of Patents v. WMtdey, 4 Wall 1522. 
The case at bar is not like Interstate Com¬ 
merce Commission v. Hvmboldt 8. S.\Co., 
224 U. S. 474, and Louisville Cement Co, v. 
Interstate Commerce Commission, 246 IJ. S. 
638, where the commission had wrongly iheld 
that it did not have jurisdiction to adjudjlcate 
the controversy; nor is it like Kansas pity 
Southern By. Co. v. Interstate Comrherce 
Commission, 252 U. S. 178, where the com¬ 
mission wrongly refused to perform a spe¬ 
cific, peremptory duty prescribed by pon- 
gress. (Id. 34-35.) j 

In Ness v. Fisher (223 TJ. S. 683), the question 
was involved as to whether the Secretary of th0 In¬ 
terior could be compelled by mandamus to ac^pt, 

I 

as conforming to the timber and stone act, a ceirtain 
application to purchase public lands. The Secre¬ 
tary had denied the application on the ground that 
the statute, as he construed it, required the appli¬ 
cation to be made upon personal knowledge,* ^hile 
it was actually made only upon information and 
belief. In upholding the decision of the Secretary, 
the court said, at pages 691 and 694: ! 

The Secretary’s decision, rejecting the re¬ 
lator’s application, was not arbitrary or 
capricious, but was based upon a consjfcruc- 
tion of section 2 which was at least a possi¬ 
ble one, had long prevailed in the Lan4 De¬ 
partment, had been approv^ in ITmted 
States V. Wood, 70 Fed Rep. 485, l and 
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Hoover v. Sailing, 102 Fed. Rep. 716, and 
has since been sustained by the Court of 
Appeals in the present case. True, a differ¬ 
ent construction had been adopted in Hoover 
V. Sailing, 110 Fed. Rep. 43, and has since 
been followed in Rohnett v. United States, 
169 Fed. Rep. 778, but this, instead of indi¬ 
cating that the Secretary’s decision was arbi¬ 
trary or capricious, illustrates that there was 
room for difference of opinion as to the true 
construction of the section, and that to deter¬ 
mine whether the relator’s application con¬ 
formed thereto necessarily involved the 
exercise of judgment and discretion. 

So, at the outset we are confronted with 
the question, not whether the decision of the 
Secretary was right or wrong, but whether 
a decision of that officer, made in the dis¬ 
charge of a duty imposed by law and involv¬ 
ing the exercise of judgment and discretion, 
may be reviewed by mandamus and he be 
compelled to retract it, and to give effect to 
another not his own and not having his 
approval. The question is not new, but has 
often been considered by this court, and imi- 
formly answered in the negative. (Cases 
cited.) 

We conclude that the decision of the re¬ 
spondent in the present case was not arbi¬ 
trary or merely ministerial, but made in the 
exercise of judgment and’ discretion con¬ 
ferred by law and not controllable by man¬ 
damus, * * *. 
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MOINES & SOUTHEEN EAILEOAD i 

COMPANY 


STATEMENT OF CASE I 

j 

I 

This is an appeal by the Interstate Commerce Com¬ 
mission from an order issued by Honorable William 
Hitz, Justice of the Supreme Court of the Distri^ct of 
Columbia, dated June 14, 1926. The order (Rf 45) 
granted the prayer of Appellee for a writ of mandkmus 
directed to Appellant requiring the appointment! of a 
Board of Referees to determine the amount o^ just 
compensation, as annual rental, due to Appellee tinder 
the provisions of Section 209 of the Transportation 
Act, 1920, 41 Stat. 456. i 


I 

I 


I 
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STATEMENT OF FACTS 

The petition in this case {'R. 1 et seq.) asked, on be¬ 
half of the Fort Dodge, Des Moines and Southern 
Eailroad Company, that a writ of mandamus issue 
directing the Interstate Commerce Commission to per¬ 
form the statutory duty imposed upon it by Section 
209 of the Transportation Act, 1920 (41 Stat. 456), and 
Section 3 of the Federal Control Act, approved March 
21, 1918 (40 Stat. 451), and appoint a Board of Kef- 
erees to determine the just compensation due to Ap¬ 
pellee for the period from March 1, 1920, to Septem¬ 
ber 1, 1920. 

The case arises out of the refusal of the Appellant to 
appoint said Board of Keferees upon petition duly 
filed with it on July 14, 1925. The denial of said peti¬ 
tion by the Commission was entered by its order of 
the 5th day of October, 1925, appended to the petition 
as Exhibit No. 7 (R. 36). 

The petition of Appellee in the Supreme Court of the 
District (R. 1 cf seq.) set forth, among other things, the 
following facts: 

Apellee is a railroad corporation that owned and 
operated as a common carrier in intrastate, interstate, 
and foreign commerce a railroad and system of trans¬ 
portation between certain points in the State of Iowa, 
having a total length of track of approximately 131.02 
miles, and did so own and operate said system of 
transportation at the date of the President’s procla¬ 
mation of December 26,1917, at the beginning of Fed¬ 
eral control of railroads; that thereafter, on Decem¬ 
ber 1,1918, there was added to and placed in operation 
additional main-track mileage aggregating 21 miles. 
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and that during the so-called test period, hereinafter 
referred to, Appellee purchased numerous units of 
equipment, the benefits of which were not full^ re¬ 
flected in its earnings for said test period. The rail¬ 
road of Appellee was taken under Federal control by 
the President of the United States, pursuant td the 
provisions of the Army Appropriation Act of Con¬ 
gress, approved August 29, 1919 (39 Stat., 645),| and 
its railroad was operated during the period from [Jan¬ 
uary 1, 1918, to February 29, 1920, by the Presifient, 
acting through his agent, the Director General of iRail- 
roads, in accordance with said Army Appropriation 
Act approved August 29,1916, the proclamation cjf the 
President dated December 26, 1917, and the Federal 
Control Act. ! 

The Interstate Commerce Commission, AppjUant 
herein, is a body organized under and by virtue ^f an 
act of Congress entitled ‘‘The Interstate Commerce 
Act,’’ approved February 4, 1887 (24 Stat. 379), and 
acts amendatory thereof and supplementary thereto, 
having its office in the City of Washington, in th^ Dis¬ 
trict of Columbia. It is charged with the administra- 

I 

tion of the laws of the United States relating toj com¬ 
mon carriers engaged in interstate commerce, and is 
especially charged by law with the performaiice of 
certain ministerial duties, among them being th^ duty 
of appointing a board of referees arising undej- Sec¬ 
tion 209 of an act of Congress known as the Transpor¬ 
tation Act, 1920, approved February 28, 1920, aid the 
duty arising under Section 3 of the Federal C'pntrol 
Act, approved March 21, 1918. | 

By Section 1 of the Federal Control Act, approved 
March 21,1918, the President was authorized tol agree 

i 

I 

i 


i 

i 
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with any carrier under Federal control for just com¬ 
pensation for the use of its property during Federal 
control, and in such agreement, among other things, 
to make adequate and appropriate provisions for the 
maintenance, repair, renewals, and depreciation of the 
property, and for accounting and adjustment of ac¬ 
counts and payments, both during and at the end of 
Federal control. The standard basis of compensation 
fixed by the Act was the average net railway operating 
income of the carrier for the three years ended June 30, 
1917, called the standard return. 

By paragraph (6) of Section 1 of said Federal Con¬ 
trol Act, it was provided that if the President should 
find that the condition of any carrier was, during all 
or a substantial portion of the period of three years 
ended June 30, 1917 (called the test period), because 
of nori-operation, receivership, or where recent ex¬ 
penditures for additions or improvements or equip¬ 
ment were not fully reflected in the operating railway 
income of said three years, or a substantial portion 
thereof, or because of any undevelopd or abnormal 
conditions, so exceptional as to make the basis of earn¬ 
ings in the said section before provided plainly in¬ 
equitable as a fair measure of just compensation, then 
the President might make vith the carrier such agree¬ 
ment for such amount as just compensation as under 
the circumstances of the particular case he should find 
just. 

Appellee did not enter into any contract with the 
President for just compensation during the period of 
Federal control, although the President did, through 
his agent, the Director General, continue to operate 
the property through the period of Federal control 
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ending on February 29,1920, and acting under Section 
202 of the Transportation Act, 1920 (41 Stat. 456)!, the 
President did adjust, settle, and liquidate, afteij the 
termination of Federal control, all matters, incli^ding 
compensation, and all disputes and accounts arising 
out of or incident to Federal control, by a lumpj-sum 
settlement of all such claims, involving a paymept to 
Appellee of $300,000, as appears from Exhibits l| and 
2 annexed to the petition (R. 11). | 

The settlement above referred to was made by| mu¬ 
tual agreement between the Director General of jRail- 
roads and Appellee covering mutual rights and! obli¬ 
gations for the period of Federal control, and without 
any judicial determination or specific agreeipent, 
either as to the amount of just compensation or c^f the 
mutual rights and obligations of the parties respecting 
maintenance and other questions arising undei^ the 
standard form of contract, as more particularly de¬ 
fined in the Federal Control Act and the Transporta¬ 
tion Act, 1920. Copy of the standard form of contract 
is attached to the petition as Exhibit 3 (R. 12). | 

By Section 209 of the Transportation Act, 1926, the 
United States guaranteed: I 

j . 

* * * that the railway operating inconjie of 

such carrier for the guaranty period as a Vhole 
shall not be less than one-half of the aiinual 
amount estimated by the President as just j com¬ 
pensation for such carrier under the Federal Con¬ 
trol Act, including the increases in such compensa¬ 
tion provided for in Section 4 of the Federal Con¬ 
trol Act. If any such carrier does not accept the 
President’s estimate respecting its just compensa¬ 
tion, and if in proceedings under section 3 pf the 
Federal Control Act it is determined that a larger 
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or smaller annual amount is due as just compensa¬ 
tion, the guaranty under this paragraph shall be 
increased or decreased accordingly. 

The term ^ ^ guaranty period ’ ’ was defined by said Act 
to mean the six months beginning March 1, 1920. For 
the convenience of this Court the provisions of this 
section are fully set out as an appendix hereto, marked 
Appendix 1. 

Section 3 of the Federal Control Act provided the 
procedure to be followed in determining the amount 
of just compensation to be paid in case the carrier did 
not accept the amount oifered by the President. For 
the convenience of the Court, the provisions of this 
section are set out as an appendix hereto, marked Ap¬ 
pendix 2. It will be noted from an examination of the 
provisions of this section that the only duty imposed 
on the Interstate Commerce Commission was the 
purely ministerial function of appointing Boards of 
Referees on petition of either the carrier or the 
President. 

Prior to March 15, 1920, Appellee filed with the In¬ 
terstate Commerce Commission a written statement 
that it accepted all the provisions of said section 209 of 
the Transportation Act, 1920, and thereby entered into 
a statutory contract with the United States to abide by 
the guaranty of the United States therein contained. 
This is admitted by the answer of Appellant, Para¬ 
graph XI (R. 39). 

The annual amount estimated by the President as 
just compensation for the Appellee under the Federal 
Control Act, as the same is defined in paragraph (2) of 
Section 209 of the Transportation Act, 1920, was 
$667,830.20, which said amount was the figure used by 
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the Director General of Railroads in the settlemeilt for 
the Federal control period. | 

The President’s estimate of just compensation did 
not include any allowance to Appellee for the increase 
in mileage that was taken under Federal control! over 
that that the Appellee operated during the three i^ears 
from July 1, 1914, to June 30, 1917, nor did saidi esti¬ 
mate include any allowance for the large investment in 
new equipment that was not fully reflected in the gam¬ 
ings for said three years of the test period. ; 

Appellee did not accept the estimate of the President 
as just compensation for the railroad property and 
equipment taken over by the Government for operation 
during Federal control, but nevertheless presented its 
claim under section 209 of the Transportation! Act, 
1920, to the Interstate Commerce Commission for 
voluntary settlement. It used in its set-up of claijn the 
estimate of just compensation made by the Director 
General of Railroads and its own interpretation i>^ the 
upkeep provisions contained in section 5 o| the 
standard form of contract, and claimed that thei total 
amount due the Appellee under the guaranty cif the 
United States contained in section 209 of the ijrans- 
portation Act, 1920, aggregated $416,462.53, le^s the 
amount previously certified by the Interstate i Com¬ 
merce Commission as advances amounting to $13'^,500; 
total amount due Appellee, $278,962.53. j 

Appellant, acting through division 4 thereof, j after 
hearing and negotiation, entered its report and Certifi¬ 
cate that, under said section 209 of the Transporf:ation 
Act, there was due back from Appellee to the itnited 
States the sum of $69,065.55. | 

Petition was filed with Appellant asking for :^econ- 
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sideration of its claim by the whole commission, which 
said petition was denied under order of the commission 
dated June 1, 1925. ' 

Appellee petitioned the Director General of Rail¬ 
roads to reconsider and restate the estimate of just 
compensation for the guaranty period of the Appellee, 
refusing to accept the President ^s estimate respecting 
its just compensation for the guarant}' period covered 
by said'section.. This petition alleged, among other 
things, that the interpretation placed by the Appellant 
upon the maintenance and upkeep provisions of the 
standard form of contract differed from the interpre¬ 
tation placed thereon by the Director General of Rail¬ 
roads in the lump-sum settlement agreed upon, and 
that the President therefore should restate his esti¬ 
mate of just compensation to be used in connection 
vdth the amount allowed by the Appellant for the main¬ 
tenance of the property during the guaranty period, 
and to include allowance for the additional property 
investment. The President, acting through the Direc¬ 
tor General of Railroads, refused to restate his said 
estimate of just compensation. 

Appellee then filed with Appellant its petition ask¬ 
ing for the appointment of a board of referees to 
determine the just compensation due to Appellee in 
order to make good the guaranty of the United States 
in accordance with the procedure in such cases made 
and provided by Congress in paragraph (2) of section 
209 of the Transportation Act, 1920, and in section 3 
of the Federal Control Act. 

This petition for appointment of a board of referees 
was denied by Appellant. 

Appellee thereupon filed a petition in the Supreme 
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Court of the District of Columbia seeking a mandamus 
directed to Appellant, requiring the appointment |of a 
board of referees to determine the amount of just com¬ 
pensation due to the Appellee as annual rent. BV its 
answer the Appellant admitted the allegation:^ of 
Paragraph XI of the petition filed by Appellee, which 
was to the effect that by the acceptance of the [pro¬ 
visions of Section 209 of the Transportation Act, 1920, 
Appellee entered into a statutory contract with the 
United States to abide by the guaranty of the United 
States therein contained. | 

At the hearing Appellant contended that Apx^ellee 
had accepted the estimate of compensation made bV the 
President and that therefore the Commission was not 
under the duty of appointing the board asked for. 

Eeplication was filed by Appellee denying that it had 
accepted the estimate of the President, and, after Clear¬ 
ing, the order herein complained of was issued (Rec. 
45) directing that the writ should issue. Froni this 
order this appeal was taken by the Appellant. | 

ARGUMENT I 

I 

I 

I i 

i 

I 

Under the Conceded Facts Herein, the Only Qu^ion 
Is Whether Appellee Accepted the l^timaite of 
Just Compensation (Annual Rent) Made the 
President. I 

The following propositions, under the record Herein 
are not in dispute. | 

(1) That when Appellee accepted the provisions of 
Section 209 of the Transportation Act, 1920, iit en¬ 
tered into a statutory contract with the Ignited 
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States (Rec. 39), Swift v. United States, 105 U. S., 
692; Campbell v. United States, 107 U. S., 407, and 
that under its terms the carrier was guaranteed 
the same just compensation that was guaranteed 
it by the Federal Control Act. 

(2) That the Commission was bound by the estimate of 
just compensation (annual rent) made by the 
Director General of Railroads and did not enter¬ 
tain Appellee ^s claim of special facts and circum¬ 
stances warranting an increase in said amount of 
annual compensation. 

(3) That the act of appointing a board of referees as 
requested by Appellee is ministerial in its char¬ 
acter. 

The issue before this Court therefore is narrowed to 
the single question as to whether or not Appellee ac¬ 
cepted the President’s estimate of just compensation 
(annual rent). If it did not it was entitled, as of right, 
to an order directing Appellant to appoint said board. 
If it did accept the President’s estimate, Appellee was 
not entitled to the relief prayed. 

Appellant relies, in its contention, upon: 

(1) The settlement for the Federal control period 
made with the Director General of Railroads. 

(2) The set-up of the claim for the guaranty period 
for the Appellant, using the President’s estimate 
of annual rent therein; and 

(3) A letter written by the President of Appellee to 
the Appellant Director of Finance, Mr. Chas. D. 
Mahaffie, a certified copy of which is filed in this 
record as a substitute for the attachment to the 
replication of Appellee (R. 42). 
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In discussing this contention of the Appellant it 
must be borne in mind, as was conceded by Appellant 
in the court below, that just compensation as a ju^cial 
inquiry includes both the element of annual rentj and 
allowance for the maintenance of the property; for 
which just compensation is determined. I 

Appellee insisted in the lower court that the grounds 
relied upon by Appellant in no sense constitute in. law 
an acceptance of the President’s estimate of just jcom- 
pensation for the period covered by the guaranty 
claim, nor do they constitute, if that be material, an 
acceptance in a legal sense of the estimate of the 
President for the Federal control period. | 

The Justice of the Supreme Court hearing the lease, 
after considering all of the facts, of necessity found 
vith Appellee in this respect, since it was admitljed in 
the lower court, and is here admitted, that if Appellee 
accepted the estimate of the President it was not, and 
is not, entitled to the relief prayed for. j 

It is true that Appellee settled its claim witp the 
Director General of Eailroads for the Federal control 
period by a lump-sum settlement arrived at aft^r the 
end of Federal control, in which the Director General 
of Eailroads set up the figure of annual compensation 
on the same basis as the estimate which he forvjarded 
to the Appellant for the guaranty period. Ther^ was, 
however, no adjudication of the amoimt of jusj; com¬ 
pensation for the Federal control period, nor wa^ there 
any agreement between the Director General o^ Eail¬ 
roads and Appellee as to any specific item employed in 
settlement. It was immaterial to Appellee whatl figure 
the Director General used as annual rent. Its ^'ole in¬ 
terest in the settlement lay in the aggregate thereof. 

Exhibits 1 and 2 (E. 11) attached to the petition 

j 

i 
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demonstrate that in the settlement with the Director 
General the interpretation of the maintenance pro¬ 
visions of the standard form of contract applicable to 
the circumstances and conditions of this carrier was 
vrholly different from the interpretation of the same 
contract by report of Division 4 of the Appellant (Ex¬ 
hibit 4, E. 30), in making its ascertainment of allow¬ 
ance for maintenance in the guaranty period. 

The Appellant, by its contention herein and its 
denial of Appellee’s petition for the appointment of a 
Board of Keferees, proposes to deny to Appellee any 
judicial adjudication of its just compensation for the 
guaranty period, and particularly any adjudication at 
all of the estimate of the President of the amount of 
annual rent. The denial of the appointment of a Board 
of Referees is entirely inconsistent with the admission 
that Appellant made in the court below that the deter¬ 
mination of just compensation is a judicial inquiry. 
The claim to be presented to the Board of Referees 
contemplates, as pointed out in the petition to the 
Director General for a restatement of the President’s 
estimate of annual rent, that said restatement shall be 
made so as to include compensation to the Appellee for 
the additional lines of railroad that were not in opera¬ 
tion during the test period, but were in operation dur¬ 
ing the guaranty period; and for the use of the freight- 
car equipment, the investment wherein was not fully 
reflected in the test period; and other propositions 
tending to prove that the estimate of the President is 
wholly inadequate to provide just compensation to this 
carrier for the guaranty period, or indeed for the Fed¬ 
eral control period, if the Commission's allowance for 
maintenance in the guaranty period were to be applied 
to the Federal control period. 
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Just compensation, as guaranteed by Congress,! has 
obviously not been determined when, as here, thej two 
elements thereof have been separately arrived at by 
two branches of the Government, each taking aldia- 
metrically opposed view from the other in consti^uing 
and applying the maintenance provisions ofi the 
standard form of contract. I 

-As heretofore pointed out, the Appellee agreed jwith 
the Director General for a lump-sum settlement cjf its 
Federal-control-period claim. The details of the esti¬ 
mates made by the Director General in that settlepient 
were not disclosed to Appellee at the time said s(^ttle- 
ment was made and therefore could not constitulfe an 
acceptance of the President's estimate of its just jcom- 
pensation even for the Federal control period, j The 
only case in the courts in which these lump-sum settle¬ 
ments have been referred to is that of the StandaM Oil 

I 

Co. V. Southern Pacific Co., 268 U. S., 146, whereija the 
Supreme Court of the United States said: | 

i 

The material facts may be briefly stated. | De¬ 
cember 28, 1917, the President took over thej com¬ 
bined rail and water transportation system df the 
Southern Pacific Company and its subsidiiiries. 
February 19, 1919, the Director General and the 
owner made a contract in respect of the opei^ation 
and upkeep of the properties and for the coihpen- 
sation to be paid for their use during Federal con¬ 
trol. By it, the Director General was requii^ed to 
pay for property destroyed and not replaced.' De¬ 
cember 19, 1922, final settlement under th^ con¬ 
tract was made. The total amount of all Hems 
claimed by the company was $54,252,694.57. ’^here 
was paid $9,250,000 as a lump sum; and that was 
accepted in full satisfaction of all claims, | with 
certain exceptions not here material. The I com- 
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party claimed $1,268,090.26 for the Proteus and 
$16,663.80 for the lighter Confidence. The Rail¬ 
road Administration kept a record showing how 
the lump sum ivas arrived at. In this record there 
was allocated on account of the Proteus and the 
Confidence a lump sum of $ 885 , 000 , hut this was 
not in any wise communicated to the company. 
There was no agreement as to the value of the 
Proteus, or as to the amount included in the lump 
sum on account of her loss, or on account of any 
other item. On the facts disclosed, it is impossible 
to attribute to her loss any particular amount. 
(Italics ours.) 

The history of the negotiations for the guaranty 
claim makes it abundantly clear that Appellee was not 
in position to accept or reject the President’s estimate 
of its just compensation until it had the determination 
of the Commission upon the allowance that it would 
make for maintenance during the guaranty period. 
When this allowance for maintenance had been made 
by Appellant, Appellee very promptly filed its petition 
^vith the Director General of Railroads, rejecting the 
estimate theretofore made and requesting that a re¬ 
statement of the estimate be made based upon the Com¬ 
mission’s findings and conclusions with respect to the 
maintenance allowance so that in the aggregate 
Appellee might receive just compensation as guaran¬ 
teed in the guaranty provisions of the law. The letter 
attached to the replication filed by Appellee (R. 42) 
was written in response to an inquiry by the Commis¬ 
sion’s Director of Finance in the course of negotiations 
and shows on its face that it refers only to the lump 
sum settlement made with the Director General of 
Railroads for the Federal control period. 
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n i 

The Duty of the Commission Under the Statute. 

I 

Neither Section 209 of the Transportation I Act, 
1920, nor the Federal Control Act gives to the Com¬ 
mission any jurisdiction to inquire into the basis 
of the disagreement between the Director General and 
the carrier as to the amount of compensation, but qither 
party, upon statement of its dissatisfaction with the 
proposal of the other, may ask as a matter of right, 
the appointment of a Board of Referees and a subse¬ 
quent appeal therefrom to the Court of Claims uj^on a 
statement that its claim for just compensation hajs not 
been adjusted. The pertinent language of Section 3 of 
the Federal Control Act which is carried forwatd by 
Section 209 of the Transportation Act as thej pro¬ 
cedure to be followed in cases of disagreement reads as 
follows: ! 

i 

I 

That all claims for just compensation not ad¬ 
justed (as provided in section one) shall, on the 
application of the President or of any carri'er, be 
submitted to boards, each consisting of | three 
referees to be appointed by the Interstate | Com¬ 
merce Commission, members of which and the 
official force thereof being eligible for service on 
such boards without additional compensatiob. 

I 

The court will note from an examination of thp pro¬ 
visions of the statute that the procedure covei^ed by 
Section 209 contemplated a voluntary settlement !of the 
guaranty claim by the use of machinery estal^lished 
under the Federal Control Act, coupled with the I terms 
of the standard contract that had been adopted by the 
United States Railroad Administration in its dealing 
with the railroads during Federal control. The jvolun- 

i 

I 

I 
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tary settlement of claims arising during the Federal 
control period was made by the Director General under 
said standard form of contract, the annual rent and the 
maintenance provisions thereof being treated by the 
single administrative bod}’ in such settlements. 

The settlement under the guaranty provisions of 
Section 209 contemplated a voluntary settlement in 
the first instance, the Commission being charged alone 
with the estimate of the amount of maintenance to be 
allowed, and the Director General of Railroads being 
charged with an estimate of the amount of annual 
compensation. No word of the statute gives the Com¬ 
mission authority to alter or depart from the estimate 
of the element of annual rent, and no word of author¬ 
ity is given to the Director General to determine or 
pass upon the amount of allowance for the maintenance 
of the property. Failing a voluntary settlement under 
this provision. Congress provides the same machinery 
for judicial determination of the amount of just com¬ 
pensation in paragraph (c)2 of Section 209 of the 
Transportation Act, 1920, that had been employed ef¬ 
fectively for the settlement of Federal control claims 
under the Federal Control Act. 

Appellee duly filed its claim, in accordance with 
this procedure, with the Appellant. The claim was 
docketed as Finance Docket No. 468, and duly heard 
by said Appellant upon the issues which it was per¬ 
mitted by the law to consider, as shown by the report 
of Division 4 of the Commission attached to the peti¬ 
tion as Exhibit 4 (R. 30). 

In the presentation of its claim to tlie Appellant 
for the purpose of voluntary settlement. Appellee used 
as a starting point the estimate that had been made 
bv the President of its annual rent. Not until the 
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I 

I 

I 

Appellant had passed upon the maintenance phaise of 
its claim was the carrier in position to accept or i eject 
the President’s estimate of its just compensation (an¬ 
nual rent). ! 

Appellant, in its brief filed herein, takes the anomal¬ 
ous position that since Appellee was able to mhke a 
voluntary settlement with the Director General! cov¬ 
ering the Federal control period it was thereby de¬ 
prived of its right to a judicial determination Of its 
compensation for the guaranty period, which i\s en¬ 
tirely separate and distinct from the Federal control 
period. It is hardly to be supposed that it wa^'s the 
intention of Congress to penalize carriers who made a 
voluntary settlement of their Federal control claims; 
nor could Congress pass an act which would deprive a 
carrier of its right to a judicial determination pf the 
question of the amount of compensation due it. | Mo- 
nongahela Navigation Company v. United 8tate!$, 148 
U. S., 312, 327. I 

While the brief of Appellant filed herein dods not 
discuss the proposition that the determination pf the 
amount of compensation due Appellee was a ju^cial 
question, as was admitted in the court below, it can 
hardly be disputed in view of the decision of tlje Su¬ 
preme Court of the United States in United Stci^es v. 
New River Collieries, 262 U. S., 341, wherein it was 
said: I 

The ascertainment of compensation is a ji^dicial 
function, and no power exists in any other depart¬ 
ment of the government to declare what the! com¬ 
pensation shall be, or to prescribe any binding 
rule in that regard. ! 

The interpretation given this act by the Commission 
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would render it unconstitutional. Congress was with¬ 
out power to fix a procedure for determining just com¬ 
pensation that would foreclose the carriers from hav¬ 
ing a judicial review of their claims. The procedure 
fixed in the Transportation Act, 1920, like that in the 
Federal Control Act, contemplated a voluntary settle¬ 
ment of the claims if that were possible, and, failing 
voluntary settlement through the administrative deter¬ 
mination of the Commission and the Director General, 
then a judicial determination first by a Board of Kef- 
erees and finally by the Court of Claims. 

In its last analysis, the contention of the Appellant 
amounts to this: in order to maintain its legal right 
to a judicial ascertainment of its just compensation 
for the guaranty period. Appellee must have refused 
to settle with the Director General for the Federal 
control period, no matter how fair and equitable a 
lump-sum settlement might have been offered by the 
Director General. In the case of Appellee this would 
have meant the holding open of its claim for the Fed¬ 
eral control period for something more than five years, 
that is, until April of 1925, when the Appellant finally 
disposed of the amount of the maintenance allowance 
for the guaranty period; or, in the alternative, to have 
applied for a Board of Referees and enter, as de¬ 
velops by the settlement, with the Director General, 
wholly imnecessary litigation to determine the just 
compensation for the Federal control period. The 
mere statement of the proposition seems to demon¬ 
strate its absurdity. On the contrary. Congress pro¬ 
vided bv the Federal Control Act and Section 202 of 
the Transportation Act, 1920, a machinery that would 
effect the promptest possible adjustment of all claims 
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for the Federal control period. When the Transporta¬ 
tion Act was passed the machinery that had been set 
up in the Federal Control Act had proved its eflGiciOncy, 
and the same machinery was therefore provided in 
Section 209 of the Transportation Act to be utilized 

I 

wholly independently of the Federal control period, 
for the determination of the claims arising under the 
guaranty for the six months that ensued after Federal 
control. j 

ni I 

The Issuance of the Mandamus was Proper, Sinde the 
Only Duty to be Performed by Appellant Is pure¬ 
ly Ministerial. i 

. The power of the Supreme Court of the District of 
Columbia to issue mandamus to direct the Appellant to 
perform a purely ministerial duty is admitted the 
Appellant, and if it were not, the court should noi^e the 
less issue the mandamus upon the authority of inter¬ 
state Commerce Commission v. United States Rel. 
Hvmholdt Steamship Company, 224 U. S., 474, 'Vhere 
at pages 484, 485, the United States Supreme Court 
said: I 


The general principle which controls the issue of 
a writ of mandamus is familiar. It can be used to 
direct the performance of a ministerial act, but 
not to control discretion. It may be directed 
against a tribunal or one who acts in a judicial 
capacity, to require it or him to proceed, thej man¬ 
ner of doing so being left to his or its discretion. 
It is true there may be a jurisdiction to detelrmine 
the possession of jurisdiction. Ex parte Hatding, 
219 U. S. 363, 55 L. ed. 252, 31 Sup. Cit. Eeij). 324. 
But the full doctrine of that case cannot l^e ex¬ 
tended to administrative officers. The Interstate 


I 

I 


Commerce Commission is purely an administra¬ 
tive body. It is true it may exercise and must ex¬ 
ercise quasi judicial duties, but its functions are 
defined, and, in the main, explicitly directed, by 
the act creating it. It may act of its own motion 
in certain instances—it may be petitioned to move 
by those having rights under the act. It may ex¬ 
ercise judgment and discretion, and, it may be, 
cannot be controlled in either. But if it absolutely 
refuse to act, deny its power, from a misunder¬ 
standing of the law, it cannot be said to exercise 
discretion. Giv’e it that latitude and yet give it 
the power to nullify its most essential duties, and 
how would its nonaction be reviewed? The an¬ 
swer of the Commission is, bv “a reversal bv the 
tribunal of appeal.’’ And such a tribunal, it is 
intimated, is the United States Commerce Court.. 

But the proposition is plainly without merit, 
even although ‘Ut be conceded, for the sake of 
argument, that the Commerce Court is bv law 
vested with the exclusive power to review any and 

everv act of the Commission taken in the exertion 

* 

of the authority conferred upon it by statute; that 
is, to exclusivelv review, not onlv affirmative or- 
ders I of the Commission granting relief, but also 
the action of that body in refusing to award relief 
on the ground that an application was not entitled 
to relief. This is so because the action of the 
Commission refusing to entertain a petition on 
the ground that its subject-matter was not within 
the scope of the powers conferred upon it would 
not be embraced within the hypothetical conces¬ 
sions thus made. A like view disposes of the 
cases relied upon in which it was decided that 
certain departmental orders were not susceptible 
of being reviewed by mandamus. We do not pro¬ 
pose to review the cases, as we consider them to be 
plainly inapposite to the subject in hand. 

In the case at bar the Commission refused to 
proceed at all, though the law required it to do so; 



and to so do as required—^that is, to take jurisdic¬ 
tion, not in what manner to exercise it—i^ the 
effect of the decree of the Court of Appeal^, the 
order of the court being that a peremptory wjrit of 
mandamus be issued directing the Commissioh ‘Ho 
take jurisdiction of said cause and proceed therein 
as by law required/’ In other words, to proceed 
to the merits of the controversy, at which point 
the Commission stopped because it was ‘Peon- 
strained to hold,” as it said, “upon authority of 
the decision recently announced in Re Jurisdiction 
over Rail & Water Carriers operating in Alaska, 
19 Inters. Com. Rep. 81, that the Commission is 
without jurisdiction to make the order sougpt by 
complainant,” the steamship company. | 

See also Z7. S. Ex Rel. Louisville Cement Co. vl I. C. 
C., 246 U. S., 638. | 

The Appellant relies upon Commissioner of Patents 
v. Wliiteley, 4 Wall, 522, and the case of United States 
Ex Rel. Abilene (& Southern Railway Company v. inter¬ 
state Commerce Commission^ 8 Fed. (2d)| 901 
certiorari denied by Supreme Court of the United 
States, October Term, 1925, in the effort to convince 
the court that the Commission exercised judgment and 
discretion in determining whether or not a Boird of 
Referees shall be appointed under the mandate o^ Sec¬ 
tion 3 of the Federal Control Act. j 

The instant case is in all respects dissimilarl from 
the two cases relied upon by the Commission, as it is 
also from United States ex rel. Kansas City Southern 
Railway v. Interstate Commerce Commission, 6 Fed. 
(2d) 692, and Interstate Commerce Commissi^on v. 
Waste Merchants^ Assn., 260 U. S., 32. The i^tant 
case falls squarely within the principles* laid ddwn in 
the Humboldt Steamship Compa/ny Case, suprt^, and 
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Louisville Cement Company Case, supra, both of which 
the Supreme Court cites with approval in the Waste 
Merchants’ Association Case, supra. This case is in 
all fours with the two cases relied upon, and Kansas 
City Southern Railway Company v. Interstate Com¬ 
merce Commission, 252 U. S., 178, wherein the Com¬ 
mission wrongly refused to perform a specific per¬ 
emptory duty prescribed by Congress. 

Nor is this a case wherein there is any doubt of the 
meaning and intent of the statute, under the decision 
of the Supreme Court in Slidell v. Grand jean. 111 U. S., 
412. The language of the statute is clear, and the prac¬ 
tice under it has resulted so that all claims filed with 
the Director General of Railroads for the Federal con¬ 
trol period have been adjusted without the necessity 
of any litigation. The accomplishment of this stupen¬ 
dous task is sufficient justification for the invocation 
of the same procedure to apply to the case at bar. 

The Short Line Case cited by the Appellant {St, 
Louis, Kennett & Southeastern R, R. Co, v. United 
States, 267 IT. S., 346) is clearly inapplicable. That 
case related to the attempt of a carrier to secure com¬ 
pensation for the Federal' control period after it had 
made an agreement waiving its claim for said period. 
The Supreme Court merely held in that case that the 
release by the carrier had voluntarily executed was a 
bar to any further claim by it. No such contention 
could be raised by Appellant herein. It has never 
been, and could not be, contended that the settlement 
with the Director General for the Federal control 
period was a bar to its claim under the guaranty pro¬ 
visions of Section 209 of the Transportation Act. A 
mere statement of the proposition demonstrates the 
absurdity of the position taken by Appellant. No claim 
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is made here under the Federal Control Act. The claim 
is based squarely and solely on Section 209 oif the 
Transportation Act, into which Congress has ijacor- 
porated, by reference, the procedural provisioi^s of 
Section 3 of the Federal Control Act. j 

i 

CONCLUSION. i 


It is respectfully submitted that there has be^n no 
acceptance by Appellee of the President ’s estim4te of 
just compensation (annual rent); that Appellait, in 
this situation, has no discretion in the matter, l^ut is 
under the obligation of performing the purely minis¬ 
terial duty of appointing a Board of Referees; that the 
lower court correctly determined the issues and or¬ 
dered the issuance of a mandamus directed to 
lant; and that its decision should be afi&rmed. I 


BespectfuU^^^^ti^ ^ ^ ^ 

UAMES W. CaEMALT, i 
Counsel for Appeifee. 

Cabmalt & Koplin, I 

I 

of Counsel, \ 

209 Southern Bldg., j 

Washington, D. C. 
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APPENDIX I. 

Section 209 of the Act of Congress known as the 
Transportation Act, 1920, approved February 28,1920: 

Sec. 209 (a)'When used in this section— 

The term ‘‘carrier” means (1) a carrier by 
railroad or partly by railroad and partly by 
water, whose railroad or system of transportation 
is under Federal control at the time Federal con¬ 
trol terminates, or which has heretofore engaged 
as a common carrier in general transportation 
and competed for traffic, or connected, mth a rail¬ 
road at any time under Federal control; and (2) 
a sleeping car company whose system of transpor¬ 
tation is under Federal control at the time Fed¬ 
eral control terminates; but does not include a 
street or interurban electric railway not under 
Federal control at the time Federal control ter¬ 
minates, which has as its principal source of oper¬ 
ating revenue urban, suburban, or interurban pas¬ 
senger traffic or sale of power, heat, and light, or 
both; 

The term “guaranty period” means the six 
months beginning March 1, 1920. 

The term “test period” means the three years 
ending June 30,1917; and 
The term “railway operating income” and 
other references to accounts of carriers by rail¬ 
road shall, in the case of a sleeping car company, 
be construed as indicating the appropriate cor¬ 
responding accounts in the accounting system pre¬ 
scribed by the Commission. 

(b) This section shall not be applicable to any 
carrier which does not on or before March 15,1920, 
file with the Commission a written statement that 
it accepts all the provisions of this section. 


(c) The United States hereby gxiarantees4- 

(1) With respect to any carrier with wl^ch. a 
contract (exclusive of so-called cooperative con¬ 
tracts or waivers) has been made fixing the 
amount of just compensation under the Federal 
Control Act, that the railway operating incojne of 
such carrier for the guaranty period as a ivhole 
shall not be less than one-half the amount niamed 
in such contract as annual compensation, or, Vhere 
the contract fixed a lump sum as compensation for 
the whole period of Federal operation, that the 
railway operating income of such carrier fc^r the 
guaranty period as a whole shall not be les^ than 

an amount which shall bear the same pfopprtion 
to the lump sum so fixed as six months be^rs to 
the number of months during which such carrier 
was under Federal operation, including in! both 
cases the increases in such compensation! provided 
for in section 4 of the Federal Control Act; 

(2) With respect to any carrier entitled tb just 

compensation under the Federal Control Act^ with 
which such a contract has not been made, th^t the 
railway operating income of such carrier fc^r the 
guaranty period as a whole shall not be les^ than 
one-half of the annual amount estimated by the 
President as just compensation for such carrier 
under the Federal Control Act, including tne in¬ 
creases in such compensation provided for in sec¬ 
tion 4 of the Federal Control Act. If anyj such 
carrier does not accept the President’s estimate 
•respecting its just compensation, and if ifi pro¬ 
ceedings under section 3 of the Federal Cbntrol 
Act it is determined that a larger or smaller an¬ 
nual amount is due as just compensation, thejguar- 
anty under this paragraph shall be increased or 
decreased accordingly; | 

(3) With respect to any carrier, whether br not 
entitled to just compensation under the Federal 
Control Act, with which such a contract h^s not 
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been made, and for which no estimate of just com¬ 
pensation is made by the President, and which for 
the test period as a whole sustained a deficit in 
railway operating income, the guaranty shall be 
a sum equal to (a) the amount by which any de¬ 
ficit in its railway operating income for the guar¬ 
anty period as a whole exceeds one-half of its 
average annual deficit in railway operating in¬ 
come for the test period, plus (b) an amount equal 
to one-half the annual sum fixed by the President 
under section 4 of the Federal Control Act; 

(4) With respect to any carrier not entitled to 
just compensation under the Federal Control Act, 
which for the test period as a whole had an aver¬ 
age 'annual railway operating income, that the 
railway operating income of such carrier for the 
guaranty period as a whole shall not be less than 
one-half the average annual railway operating in¬ 
come of such carrier during the test period. 

(d) If for the guaranty period, as a whole, the 
railway operating income of any carrier entitled to 
a guaranty under paragraph (1), (2), or (4) of 
, subdivision (c) is in excess of the minimum railway 
operating income guaranteed in such paragraph, 
such carrier shall forthwith pay the amount of such 
excess into the Treasury of the United States. If 
for the g-uaranty period as a whole the railway 
operating income of any carrier entitled to a guar¬ 
anty under paragraph (3) of subdivision (c) is in 
excess of one-half of the annual sum fixed bv the 
President with respect to such carrier under- sec¬ 
tion 4 of the Federal Control Act, such carrier shall 
forthwith pay the amount of such excess into the 
Treasury of the United States. The amounts so 
paid into the Treasury of the United States shall 
be added to the funds made available under section 
202 for the purposes indicated in such section. Not- 
vdthstanding the provisions of this subdivision, 
any carrier may retain out of any such excess any 
amount necessary to enable it to pay its fixed 
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charges accruing during the guaranty period^ 

(e) For the purposes of this section railway 
operating income, or any deficit therein, fo|: the 
test period shall be computed in the manner; pro¬ 
vided for in section 1 of the Federal Control Act. 

(f) In computing railway operating inconie, or 

any deficit therein, for the guaranty period for 
the purposes of this section— j 

(1) Debits and credits arising from thb ac¬ 
counts, called in the monthly reports to the Oom- 
mission equipment rents and joint facility ifents, 
shall be included, but debits and credits ai^ising 
from the operation of such street electric passen¬ 
ger railways, including railways commonly called 
interurbans, as are not under Federal control at 
the time of termination thereof, shall be excluded; 

(2) Proper adjustments shall be made (ii) in 

case any lines which were, during any portion of 
the period of Federal control, a part of thej rail¬ 
road or system of transportation of the carrier, 
and whose railway operating income was included 
in such income of the carrier for the test period, 
do not continue to be a part of such railroid or 
system of transportation during the entire ^ar- 
anty period, and (b) in case of any lines acquired 
by, leased to, or consolidated with, the railroad or 
system of transportation of the carrier at anyj time 
since the end of the test period and prior to the 
expiration of the guaranty period, for whiclf sep¬ 
arate operating returns to the Commission are not 
made in respect to the entire portion of the ^ar- 
anty period; ! 

(3) There shall not be included in operating ex¬ 
penses, for maintenance of way and structur^, or 
for maintenance of equipment, more tha^ an 
amount fixed by the Commission. In fixing such 
amount the Commission shall so far as practicable 
apply the rule set forth in the proviso in para^aph 
(a) of section 5 of the ‘‘standard contractf’ be¬ 
tween the United States and the carriers (whether 
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or not such contract has been entered into with the 
carrier whose railway operating income is being 
computed; 

(4) There shall not be included any taxes paid 
under Title I or II of the Revenue Act of 1917, or 
such portion of the taxes paid under Title 11 or 
III of the Revenue Act of 1918 as by the terms of 
such Act are to be treated as levied by an Act in 
amendment of Title I or II of the Revenue Act of 
1917; and 

(5) The Commission shall require the elimina¬ 
tion and restatement of the operating expenses 
and revenues (other than for maintenance of way 
and structures, or maintenance of equipment) for 
the guaranty period, to the extent necessary to 
correct and exclude any disproportionate or un¬ 
reasonable charge to such expenses or revenues 
for such period, or any charge to such expenses or 
revenues for such period which under a proper 
system of accounting is attributable to another 
period. 

(g) The Commission shall, as soon as practi¬ 
cable after the expiration of the guaranty period, 
ascertain and certify to the Secretary of the Treas¬ 
ury the several amounts necessary to make good 
the foregoing guaranty to each carrier. The Sec¬ 
retary of the Treasury is hereby authorized and 
directed thereupon to draw warrants in favor of 
each such carrier upon the Treasury of the United 
States, for the amount shown in such certificate 
as necessary to make good such guaranty. An 
amount sufficient to pay such warrants is hereby 
appropriated out of any money in the Treasury 
not otherwise appropriated. 

(h) Upon application of any carrier to the Com¬ 
mission, asking that during the guaranty period 
there mav be advanced to it from time to time 
such sums, not in excess of the estimated amount 
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necessai’}^ to make good the guaranty ,a^ are 
necessary to enable it to meet its fixed charges and 
operating expenses, the Commission may certify 
to the Secretary of the Treasury the amouht of, 
and times at which, such advances, if any,! shall 
be made. The Secretary of the Treasury, du re¬ 
ceipt of such certificate, is authorized and diijected 
to make the advances in the amounts and 4t the 
times specified in the certificate, upon the Execu¬ 
tion bv the carrier of a contract, secured in such 
manner as the Secretary may determine, that upon 
final determination of the amount of the guaranty 
provided for by this section such carrier will re¬ 
pay to the United States any amounts which it 
has received from such advances in excess df the 
guaranty, with interest at the rate of 6 per centum 
per annum from the time such excess was |paid. 
There is liereby appropriated, out of any niioney 
in the Treasury not otherwise appropriated, a 
sum sufficient to enable the Secretary of the Treas¬ 
ury to make the advances referred to in thi^ sub¬ 
division. I 

(i) If the American Railway Express Company 
shall on or before March 15, 1920, file with the 
Commission a written statement that it accepts all 
the provisions of this subdivision, the contract of 
June 26, 1918, between such company and the 
Director General of Railroads, as amended and 
continued by agreement dated November 21,11918, 
shall remain in full force and effect during the 
guaranty period in so far as the same constitutes 
a guaranty on the part of the United Stages to 
such company against a deficit in operating in¬ 
come. 

In computing operating income, and any deficit 
therein, for the guaranty period for the purposes 
of this subdivision, the Commission shall require 
the elimination and restatement of the operating 
expenses and revenues for the guaranty peripd, to 
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the extent necessary to correct and exclude anv 
disproportionate or unreasonable charge to such 
expenses or revenues for such period, or any 
charge to such expenses or revenues for such pe¬ 
riod which under a proper system of accounting is 
attributable to another period, and to exclude from 
operating expenses so much of the charge for pay¬ 
ment for express privileges to carriers on whose 
lines the express traffic is carried as is in excess 
of 50,25 per centum of gross express revenue. 

For the guaranty period the American Railway 
Express Company shall pay to every carrier which 
accepts the provisions of this section, as provided 
in subdivision (b) hereof, 50.25 per centum of the 
gross revenue earned on the transportation of all 
its express traffic on the carrier’s lines, and every 
such carrier shall accept from the American Rail¬ 
way Express Company such percentage of the 
gross revenue as its compensation. In arriving at 
the gTOss revenue on through or joint express 
traffic, the method of dividing the revenue between 
the carriers shall be that agreed upon between the 
carriers and such express company and ajoproved 
by the Commission. 

If for the guaranty period as a whole the Ameri¬ 
can Railway Express Company does not have a 
deficit in operating income, it shall forthwith pay 
the amount of its operating income for such period 

into the Treasury of the United States. The 

•> 

amount so paid shall be added to the funds made 
available under Section 202 for the purposes indi¬ 
cated in such section. 

The Commission shall, as soon as practicable 
after the expiration of the guaranty period, cer¬ 
tify to the Secretary of the Treasury the amount 

^ 

necessary to make good the foregoing guaranty to 
the American Railway Express Company. The 
Secretary of the Treasury is hereby authorized 
and directed thereupon to draw warrants in favor 
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of such company upon the Treasury of the Uhited 
States for the amount sho^^Ti in such certificate as 
necessary to make good such guaranty. | An 
amount sufficient to pay such warrants is hereby 
appropriated out of any money in the Tre^ury 
not otherwise appropriated. ! 

Upon application of the American Eailwajf Ex¬ 
press Company to the Commission, asking! that 
during the guaranty period there may be advanced 
to it from time to time such sums, not in excess of 
the estimated amount necessary to make good the 
guaranty, as are necessary to enable it to meet its 
operating expenses, the Commission may certify 
to the Secretary of the Treasury the amoufit of, 
and times at which, such advances, if any, shill be 
made. The Secretary of the Treasury, on receipt 
of such certificate, is authorized and directi^d to 
make the advances in the amounts and at the 
times specified in the certificate, upon the ekecu- 
tion by such company of a contract, secured in such 
manner as the Secretary may determine, thatjupon 
final determination of the amount of guaranty 
provided for by this subdivision such conipany 
will repay to the United States any amounts which 
it has received from such advances in excess pf the 
guaranty, with interest at the rate of 6 per cdntum 
per annum from the time such excess was | paid. 
There is hereby appropriated out of any money in 
the Treasury not otherwise appropriated 4 sum 
sufficient to enable the Secretary of the Treasury 
to make the advances referred to in this subdivi¬ 
sion. ‘ 
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APPENDIX II 

i 

Section 3 of the Federal Control Act, approved 
March 21, 1918. 

n 

\ 

Sec. 3. That all claims for just compensation 
not adjusted (as provided in Section 1) shall, on 
the application of the President or of any carrier, 
be submitted to boards, each consisting of three 
referees to be appointed by the Interstate Com¬ 
merce Commission, members of which and the offi¬ 
cial force thereof being eligible for service on such 
boards without additional compensation. Such 
boards of referees are herebv authorized to sum- 
mon witnesses, require the production of records, 
books, correspondence, documents, memoranda, 
and other papers, view properties, administer 
oaths, and may hold hearings in Washington and 
elsewhere, as their duties and the convenience of 
the parties may require. In case of disobedience 
to a subpoena the board may invoke the aid of any 
district court of the United States in requiring the 
attendance and testimonv of witnesses and the 
production of documentary evidence, and such 
court within the jurisdiction of which such inquiry 
is carried on may, in case of contumacy or refusal 
to obey a subpoena issued to any person, corpora¬ 
tion, partnership, or association, issue an order 
requiring appearance before the board, or the 
production of documentary evidence if so ordered, 
or the giving of evidence touching the matter in 
question; and any failure to obey such order of 
the court may be punished by such court as a con¬ 
tempt thereof. Such cases may be heard sepa¬ 
rately or together or b}^ classes, by such boards as 
the Interstate Commerce Commission in the first 
instance, or any board of referees to which any 
such cases shall be referred mav determine. Said 
boards shall give full hearings to such carriers 
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and to the United States; shall consider all'the 
facts and circumstances, and shall report as soon 
as practicable in each case to the President j the 
just compensation, calculated on an annual b^sis 
and otherwise in such form as to be convenient 
and available for the making of such agreement 
as is authorized in Section 1. The Presideht is 
authorized to enter into an agreement with ^uch 
carrier for just compensation upon a basis nbt in 
excess of that reported by such board, and jaiay 
include therein provisions similar, to those author¬ 
ized under Section 1. Failing such agreement, 
either the United States or such carrier may ile a 
petition in the Court of Claims for the purpose of 
determining the amount of such just compensa¬ 
tion, and in the proceedings in said court the re¬ 
port of said referee shall be prima facie evidence 
of the amount of just compensation and o| the 
facts therein stated. Proceedings in the Coufrt of 
Claims under this section shall be given pjrece- 
dence and expedited in every practicable wayj. 
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